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IN THE SUPREME COURI' OF JUDICATURE OF JAMAICA
IN THE FULL COURT DIVISION

SUIT NO. M.6 of 1982.

Regina v.' Industrial Disputes Tribunal

Ex parte Scxrv-Wel of Jamaica Limited

CORAM: PARNELL, MALCOLM & WOLFE, JJ.

R.N,A. Henriques, Q.C, for the applicant
Dennis Edmunds for the Tribunal

pavid Muirhead, ¢.C. and Dr. Adolph Ldwards for the
T.U.C. (Union representing the workers).

May 20, 1952
PARNELL, J:

on the 25th January, 1982, a division of the Industrial Disputes
Tribuﬁal {bx. K, V. Anderson, Chairman, MHr. T. Kelly and Mr. M.D., Scott),
unanimously ordered the reinstatament of cighty-one (81) workers formexrly
employed to the applicant. The Award was to the effect:

"that these workers be reinstated by February 1L, 1982."

What is before us, i1s a motion seeking an order of certic_:rari to
quash the dward of the Tribunal. In substance, the applicant claims that
the Tribunal in arriving at its conclusion, misdirected itself on the facts
and erred in law in the Award which was made.

The arguments before us were marked with a display of industry,
ingenuity, persistency and eloquence. The Labour Relations and Industrial
Disputes Act (hercinafter referred to as the Act) was skilfully raked; the
evidence tendered before the Tribunal on the 1lst and 7th December, 1981, was
carvefully examined. 2And bold advocacy was not found wanting. Mr. Mairhead
in his preliminary foray put forward thc following proposition; namely:

A Court should approach an Award with a desire to suppoxt rather than

destroy it and the Court should presume until the contrary is sho_ﬂ: that



the Tribunal by its Award has determined those matters and those only

referxed to it. Halsbury's Laws, 4th Edition Vol 2. p. 610 is cited as

an authority for the proposition. The weakness in this opening shot is

not difficult to detect, The passage is dealing with an Award of an

arbitrator. In the case of an arbitrator there is a measure of agreement

between the contending parties as to his competence, integrity and

suitability. So long as in his &ward, there is no suggestion of misconduct,

the Court is always anxious to uphold it. That has always been the law.
The Industrial Disputes Tribunal is a creature of statute. It has

no more powcy than what has been expressly ox impliedly conforred on it

by the Act. It does not operate as an arbitrator and thce Act so declares.

Section 8(9) states as follows:

"The Arbitration Act shall not apply to any proceedings
of the Tribunal or to any decision or award made by it."

Union and Management

The Trades Union Congress of Jamaica (hereinafter referred to as
the Union), holds bargaining righis for certain of the applicant's workers.
In its brief, the union claims a membership of nearly 240 workers of the
applicant. But in evidence on the first day, the Industrial Relations
Manager (lir. Keith Steele), put the figurc at about 95,

5 Collective Labour Agreement between the union and the applicant
expired on or about September 13, 1980, The Union made a claim for
increased wages and improved conditions of service. There was no
agreement between the parties on the claim. As a result, on the 30th June,
1981, the Minister referred the dispute to the Tribunal for settlcment
with the terms of reference as shown hereunder:

"To detkermine and settle the disputce between Sexv-iel of

Jgamaica Ltd. on the onc hand and Productive Workers
employed by the Company and represented by the Trades
Union Congress on the other hand over the Union's clain
dated September 15, 1980 for increascd wages and other

improved conditions of employment on behalf of the said
woxkexrs. "
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The parties werc requested to submit their briefs and they were
advised that a date for the hearing to commenceé, would be fixzed as soon
as the briefs were received by the Ministry.

Sitting adjourned

A division of the Tribunal (Dr. K. V. Anderson, Chairman and
Messrs. L. G. Newland and M, B, Scott), was named to detcrmine and settle
the dispute. A&And October 29, 1981, was appointed for the commenccment of
the hearing. However, by this date cextain industrial action was taking
place at the factory of the applicant. The union members had taken
industrial action with effect from September 23. The real cause of this
move on the part of the workers was clear when it started, but it became
blurrced by the time it ripened into a “dispute" fit for determination and
settlement by the Tribunal.

on the 29th October, it wasg agreced that the "dispute“ arising
from or triggered by, an incident involving a worker and the applicant's
security branch on September 21, should first be heard. oOn October 20, 1981
the matter was referred to the Tribunal. Iy November 6, the terms of
reference were reflected as follows:

"Po determine and settle the dispute between Serv-ilel of

Jamaica Ltd., on the one hand, and certain unioniscd

workers employed by the Company and represented by the

Trades Union Congiress of Jamaica on the other hand, over =

(&) the union‘'s claim that ninety~three (93) workers
have been unjustifiobly dismissed;

{b) the Company's claim that thesc workers have
abandoned thcir jobs and their contracts of
employment have ended and/or that these workers
were justifiably diswmissed by the Company."

Incident on Scptember 21

™o sccurity qguards employcd by the applicant, were on duty in the
afternoon when the workers were preparing to leave the premises.
Mr, Trevor White, 2 worker was suspected of concealing on his pexson,
certain articles, the property of the applicant. The suspect was searched

and a parccl with valves, was found in the front of his pants. These
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valves are used in the manufacture of gas stoves. The punched card

of Mr. Vhite was taken from the rack and on the following morning, he

was summoned bhefore Mr. Steele, the Industrial Relations Manager.

Mr. White appeared at the inguiry with two delegates. 2aAt the inguiry,

the two security guards gave evidencc. HMr. White also gave evidence

and he called two witnesses. Mr. Steele accepted the evidence of the
guards; recommended the dismissal of Mr. White and summoned the Police
from Hunts Bay. Mr. White was taken into custody and charged with
larceny. Ic was bailed in the afternoon of the 22nd September by his
wife. Counsel informed the Court at the hearing that the formex

worker (Mr. White) was trxied and convicted before the Resident ilagistrate,
St. Andrew.

Events following the arrest

The action taken by the workcrs following the arrest of
Mr. wWhite is stated by Mr. Steele in his evidence in chief before the
Tribunal on Dececmber 1, 1981, It was the first day's sitting. The
story is told at page 13 of the transcript.

0. How, what day did you hold your inquiry into

the matter?

s

Az The 22nd.
Q: Iind what happended after?

Al On the 23rd the woxkers did not report for
work,

O3 Now, all the workers did not report for work?

A All the T.U.C., workers. About five other taemporary
workers continued to work. Iibout onc month after,
five of the workers who were on strike came back
to say that they finally found out that they were
striking for Trevor Thite's dismissal and they asked
back for their jobs. They are now at work.®

In @ summary fomm, I shall outline cextain other bits of evidence which

emerged during the evidence of Mr. Stecle. I regard this evidence as

very relcvant in considering the issues raised in this motion.
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(2)

(3)
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(a)

I

®)

(c)

d)

Sumnary of cvidence in Chief

The workers took industrial action on September 23, the day
following the arrest of a fellow worker for stealing the
applicant's property. Up to December 1, 198L (approximately
10 weeks thereafter), thdy werce still on strike.

Mr. Steele is the only executive of the applicant who is
authorised to issue dismissal notices and he issued none to
any of the workers on strikec.

No dismissal notice to any worker on strike was issued by any
other exccutive.

The Company did not cease operations and apart from the five
workers who relented and returned to their jobs,; no othex
workexr rcturned.

buring October, certain new workers were employed. These were
members of the families of workers on strike. 2nd the request
was made by the workers who had stopped working.

Summary of portions of evidence given under cross-~
examination of Mr. Trevor Waite ~ T.U.C, Official

The brief of the applicant touching the dispute between itsclf

and the union over the claim for increased wages and improved
working conditions, was submitted to the Ministry on or about
August 24. That is nearly onc month before the "“Trevor White
incident".

The search of Mr. White took place necar the entrance to the guard
room and inside the applicant's premises.

When the sccurity guards told Mr. White that they wished to search
him, there was a "scuffle”. The suspect tried to get back into the
factory and subsequently drew a piecc of iron or wire with the
intention to use it.

The five workers that returnced werce re-employed. They were

treated as new employces.
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"Qe leaning to say they were disnissed?

A Well, they say they went out on a strike which was
illegal and they came back to Russell Hadeed and
asked him to take them back.

0 You didn't issue any nctice of termination cf
cployment?

e NO; I didn.t-
Q: So as far as you arce concerned they were not dismissed?
A: They had dismissed themsclves based . + « « .

Qe I am asking, as far as you werc concerned, were they
dismisscd?

e ot by me.
oF By whom werc they dismisscd?

As Nobody from the Company dismissed them. None of them
was dismissed by anybody from the Company.

o~
e
o»

So why did you re-employ them?

A They told Hadeed that they went @n an illegal strike
and they want him to take them back.™
(e) The union has held bargaining rights for the workecrs at the

applicant's factory for nearly twelve years. &And there is an
agrecement between management and the union that any search of
a worker by a security guard should bc effected within the
premises of the Company and not outside the street. o secarch
if any on the street should be done by the Police.

The Union calls one witness

At the hearing on the two days that the Tribunal sat, cach side
called one witness. I have already adverted to portions of the evidence
of the applicant's witness (Mr. Steele). The union called Mr. James Simpson,
a2 linesman at the applicant's plant. He is a union delegate who has had
about twelvc years service.

The transcript of evidence shows that the parties at the hearing
were effectively rcpresented. The examination and cross-examination of
the witnesses, the submissions and the declamations all show signs of skill

and preparation., The efforts of the renresentatives won the encomium of
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the Tribunal at the end of the day. It appears that the tributc of

the Chairman was well carned. Whether or not certain areas of the .

submissions were relevant I have my doubt.

I shall now outline briefly ccrtain portions of the cevidence of

Mr., Simpson.

N

of

Examination in chief

In respect to the incident involving lx. Trevor White, do you
know about that?

Wasn't on snot, but I know about it.

Were you present at the meeting that was held on the morning
of the 23xd September on ashenheim Road?

No, &ir.

You weren't at the workers mecting that was held by the Union
on the 23xd September?

Yes, at the workers meeting, sorry.

What was the union's position in respect of Mr. White, the
Trevor White incident?

The union pointed cut clecar that it is a Court matter, it must go
before the Court, sc they have to leave it as it is before thoe
Court.

Did the union say anything elsc in respect to the Trevor Whitc
incident in regards to the method that was used?

I can't rccall.

The last question could not be clearcr put. The significance

it will emerge.

The reagon or reasons for the workers going on strike on the

23rd Septcmber, had to be faced. &nd so the problem was faced squarely.

So the workers took strike action on the 23rd September?
Yes, Sir.

What did you go on strike for?

Wages, improved working conditicns and the lay off, alsc

Mr. Morrison's case,

1
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You werce aware that the matter of the wage and fringe benefit was
referred to the Tribunal?

Yes.

So why did you take strike action on that?

Well, fcr this one we heard that the Company never prescnt their
brief - and Mr. Morrisonl!s case was dragging out.

0.X., so that is why you went on strike?

Yes.

Subsequent to gcing on strike Aid you hear anything in respect
of the Company's brief on the Tribunal after you went on strike?
Yes.

What did you hear?

I hear that it never came in until after the strike.

I have already pointed out, the clecar cvidence before the Tribunal
that the Company's brief was delivercd at the Ministry's office on

about dugust 24,

Excerpts of the Cross-~examination of Mr, Simpson

Mr. Simpson, you went on strike from the 23rd Septembexr, 1981, right?
Yes.

And you started picketing on that same day?

Yes Sir.

And you have not stopped picketing yet?

Not until this morning, sir.

Whilst you were on strxike, the workers went in to work and tha£
has baeaen going on since the 23rd September until now?

Yes sir.

S0 to your knowledge the‘plant never closed down since you go on
strike. Is that so?

No Ssir.

Have you gone back to management and say you want back your job?

e personally?
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Qe Yaes.
A: NO~
O: Have you reported back for work and tell Mr. Steele you some back

for your job?
A Still on strike.

Loy off and Mr. loxrison's case

With regard to the “ground” of lay-off; Mr. Steele told the
Tribunal on the first day of the hearing that owing to a shertage of
raw material in the machine shop, betwcen June and July, cight workers were
laid off. The conciliatory machinery at the Ministry took part in
settling this issue. Four of thc workers were subsequently taken hack and
compensation was pald to the other four. In the case of another worker
(Mr. Alphonso Dennis), on medical grounds, he retired and was compensated.
in the "Morrison case", Mr. Steele tcold the story under cross-cxamination.
Mr. Morrison, a guard, was employed to the applicant. He was represented
by the Union. On one occasion, a certain worker "slipped" through the
gate withabox and hot plate while lMr. Morrison was on duty as security
guard. The worker appeared to have out-witted Mr. Morrison by the
simple stratcgy of leaving a box with him. The box contained foam
rubbers and the question was put whether the rubbers had any value.

While Mr. Morrison was pandering the problem, and apparently while his
eyes were fixed on the object of his reflection, the wily worker slipped
through with his small haul. Fox his indiscretion and lack of reasonable
vigilance, Hx. liorrison was suspended. The Police were informed but

were unable to trace the worker. The union claimed that Mr. Morrison
should be paid during the period of his suspension.

5 dispute having arisen from this incident, the matter was
reported to the Ministry and according to IMr. Steele, the dispute was
resolved, as far as the Company is concerned.

Having referred to certain arcas of the evidence as tendered at

the hearing, I shall now turn to what I think is a vital 1link in the chain.



Union reports the existence of a strike

The evidence of the union's witness (Mr. Simpson) is to the
cffect that the workers went on strike for four rcasons.

1) Wages and improved working conditions. This must rclate to
the dispute which had been referred to the Tribunal on
June 30, 1981 for settlement.

(2) The loy~cff of workers. This was a matter already dealt with
at the level of the Ministxy's Conciliatory amm.

{3) Mr. Morrison's case. The cvidence is that this matter had
reached the Ministry before the strike started on Septocnber 23.

4) bDilatoriness on the part of the applicant in preparing and
subnitting its brief concerning the dispute which had been
referrced to the Tribunal. The cvidence is that any “rumouxr®
or "suggestion"” to that cffect as at September 23, was groundless.

And added to this is the revelation that on the morning of Scptember 23,

there was a worker's meeting, at Ashenheim Road. At the meeting, the

union pointed out clearly that the Treveor vhite affair was before the

Court and therxc it should remain. Presumably, this means that the

Union officcr (his identity is not known) did not recommend strike action

over the Trevor Vhite affair. put was strike action recommended by the

Union officer or exccutive for anything elsc which was by coincidence to

followkwith specd the "™white incident®?

There was no evidence before the Tribunal that the union or any
executive of the union, called a strike at the Company's plant to be
effective ag from Scptembexr 23. Hocwever, on the last day of the hearing,
Mr. Trevor Waite, the Union Officer, who conducted the interest of the
union, made a significant concession. There was a dialoguc between
Mr. Henriques for the applicant and Mr. Kelly, a member of the Tribunal.
Mr., Henriqucs complained that the applicant did not associatc the strike

with the wage ncgotiations because from Junc the matter had been referred
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to the Industrial Disputes Tribunal. fFurtherxmorc what was contended was
that there was anon.delivery of the Company's brief.
Mr. Wiaite at p.45 of the transcript had this to say:
"Except, Mr. Chaimman, all I need to say on this, sir,
is that the Union is not repudiating that the assault
on Trevor White had to do with the strike. We are
saying this is among some of the things, becausc on
a previous occasion ancther worker was assaulted by
the guard.,”®
The union claims that it docs not rely on the whole incident
surrounding Mr. Trevor White as a contributing factor for the strike.
It is relying only on the alleged assault on which it led no evidence
before the Tribunal. The witness, James Simpson, to whose cvidence
iihave already adverted, was not prescnt when Mr. White was seaxched.
xut what took place was related by Mr. Stecle. He had sat in the
capacity of cither an investigator or a judge on Scptember 22, to hcar
both sides to the incident concerning the circumstances leading up to the
search of whitc and the finding of the Company's property on his person.
on the 23rd September, the union wrote the Ministry reporting
the existence of industrial action at the applicant'’s plant. ind on
the 24th September, the Pexmancent Secretary wrote the Managing bDirector
of the applicant's Company in the follcwing vein.

“By Hand

Attention: Mr. Xeith Steele

Qear Sir,

The Ministry is in receipt of a letter dated
September 23, 1981 by the Trades Union Congress of Jamaica,
reporting the existence of a strilie at Scrv-Wel (Ji,) Ltd.
It is alleged that the industrial action is a result of
an assault on a worker by certain guards,

This Ministry is desirous of assisting both parties
in arriving at a mutually acceptable settlement.

Kindly submit tontative dates and times when it will

he convenient for you and/or your reprcsentative to attend a

mceting at this Ministry with representatives of the Unicn in
an effort to resolve the matter.®

at the outset, therefore, the union informed the Ministry that

the strike was a rcsult -

"of an assault on a werker by certain guards.®

,«) ‘«.’; N



The "worker" has turned out to be Ifr. Trevor White, who was arrested on thc
day before the strike began for stealing the Company's property and who was
subsequently convicted before the competent Court of the land on the charge
preferred. Not one word was uttered by the union to the HMinistry and for
the benefit of the applicant that the other matters raised in the evidence
of Mr. Simpson had anything to do with the strike.

If. as has been contended, the union called the strike in -

"fuxrtherance of a dispute"
then in my judgment, exactitude was lacking from the start on the part of
the union, while candour was precariously perxched in the balance.

The applicdant's complaint that it was led astray by the content
of the letter which was sont to the Ministxy is well grounded. and it
would not be too wide coff the mark to assume that the unicn composed the
letter after the workers had their medting on Ashenheim Road. That would
have been the only sensible and responsible move that could have been nade.
The views of the workers at their meeting why they desired to resoxt to
industrial action wculd first be ascertained and then fhe substance of their
complaint would be conveyed to the conciliatory branch of the Ministry.

The issues and the hward

Before the Tribunal, the issues raised werc quite clear, They
were as follows:
(1) The union contended that ninety-three (23) workers have
becn unjustifiably dismissed.
{2) The Company contended that the workers abandoned theix
jobs and their contracts of cnployment have ended ox
that these workexs werec justifiably dismissed by the
Company.
The terms of reference contain the grievance of the union and the

reply of the employer to it. 7They play the part which is acted by pleadings

in the High Court. Wwhat I understand the position to be, from an examination

of the briefs submitted and the evidence tendered, is this -
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The Union is saying that the workerxs did take strike
action for &z just and recognisable cause. However, at
somc stage after the strike action, the Company acted
in a way to indicate that the workers have terminatcd
their employment as a resuli cf their action and this
must be construed as unjustifiable dismissal.

The Company is saying that the workers, on their own
volition, withdrew their services as fxom the .lay

after a co~worker was arrcsted for stealing the Company's
property; that at all material times, the gates of the
plant were open for the workers to return to their woik
if they wished and in fact, about five returned; that
at no time was any worker dismissed. 1In the alternative
if, which is denied, what in fact transpired is to bc

construed as a dismissal, therc was justification for it.

The law on the point is ncot difficult to understand. Where &

Union or a worker claims that thore was a Jismissal and that it was

unjustifiable, then issues are joinced if the employer denies the

K;\ dismissal.

If the fact of dismissal is denied, it is for the workex ox

the union which represcnts him tc satisfy the Tribunal on the point.

and the Tribunal cannot find a dismissal if there is no evidence to

support such a finding.

Mward of Tribunal

It is in the light of the evidence to which I have sco far

adverted, and to the issues raised, that I now turn to the Tribunal's

findings and Award thereon.

( Y the issues

and the arguments advanced. ond it concludes as follows:

“Phe Tribunal finds that the cighty-one (8l) workcers

(see certified list attached) did not abandon their
jobs; they tock strike action under the instructions
of their Union - the Trades Union Congress, in
furtherance of a dispute. The Tribunal, therefore,

ordexs that these workers be reinstated by Fcbruary 1,
1982,

PR e
e L
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In a four page document, the Tribunal recounts
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Power under which reinstatement based

The powcr to order the reinctatement of a workor, is granted to
the Tribunal under Section 12 (5) (c) of the act in these woxds:

"If the Adispute relates to the Cismissal of a worker
the Tribunal, in making its decision or award =

(1) shall, if it finds that the dismissal wao
unjustifiable and that the worker wishes to
be rcinstated, order the employer tc reinstate
him, with payment of so much wages, if any,
as the Tribunal may deteymine, ®
There is no Court in Jamaica which is empowered to crder the
specific performance of personal services under a contract. On the part
of the employer he must put up with the services of a foreman in whom he
may have lost confidence and respect. For the first time in the
relationship of employer and employee, Parliament has granted the power
of reinstatement of personal services to an inferior Tribunzl when the
Supreme Court in the land does not enjoy any such power. New and fresh
grounds were broken and even in this novel move, mutuality is ohsent
What can be claimed for a worker with his consent, is denied to the
cmployer. But the statute law must be observed and followed by this
Court and the Court must remcdmber a well known rule of construction
which states as follows:
"Statutes are not presumed to make any alteration in
the common law further or otherwise than the Act
does expressly declare.”
Sce Qdgers, Construction of Deeds and Statutes (1939 edition). ©. 265.
And anothexr rule of construction must be observed. When put in simple
language, it may be stated in this way. Where a newly created right
depends on the excrcise of a power which is subject to a certain condition
precedent, the condition must first be shown to exist before the power may
be exercised. 0ind if the power is not capablc of being exercised owing to
the absence of the condition precedent the right in guestion cannot be
established. | -
A quick examination of Sec. 12() (c) of the Act to which

reference has already becen made, indicates that before an ordexr of

reinstatement may be made by the Tribunal, the following elemcnts must
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Power under which reinstatement based

The power to order the reinstatement of a worker, is granted to
the Tribunal under Section 12 (5) (¢} of the act in these words:

"If the dispute relates to the dismissal of a worker
the Tribunal, in making its decision or award -

(1) shall, if it finds that the J{ismissal wau
unjustifiable and that the worker wishes to
be reinstated, order the employer to reinstate
him, with payment of so nuch wages, if any,
as the Tribunal may detexmine. ™

There is no Court in Jamaica which is empowered to order the

:
|
specific performance of personal services under a contract. On the part
of the employer he must put up with the scrvices of a foreman in whom he \
may have lost confidence and respect. For the first time in the \
relationship of employer and employece, Parliament has granted the power
of reinstatement of personal services to an inferior Tribunal when the
Supreme Court in the land does not enjoy any such power. New and fresh
grounds were broken and even in this novel move, mutuality is absent
What can be claimed for a worker with his consent, is denied to the
employer. But the statute law must be obscrved and followed by this
Court and the Court must remcmber a well known rule of construction
which states as follows:

“Stotutes are not presumed to make any alteration in

the common law further or otherwise than the Act
does expressly declare.”

See Odgers, Construction of Deeds and Statutes (1239 edition), ». 265,
And another rule of construction must be obscrved. When put in simple
language, it may be stated in this way. Where a newly cxeatced right
depends on the excrcisc of a power which is subject to a certain condition
precedent, the condition must first be shown to exist before the powcr may
be exercised. ond if the power is not capable of being exercised owing to
the absence of the condition precedent the right in question cannot be
established. |

A quick examination of Sec. 12(5) (¢c) of the Act to which

reference has already been made, indicates that before an oxder of

reinstatement may be made by the Tribunal, the following elemcnts must

VL
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be established.
(1) Therc must be an issue ag to the dismissal of a workex
and therc must be satisfactory proof (either admitted orxr
established) of the dismissal;
(2) There must be a finding that the proved dismissal was not
juctified in the circumstanccs;
(3) Therc must be procf that the worker found to beo
unjustifiably dismissed, wishes to be reinstated in
his job.
On the face cof the Award, thercfore, there appears to be
a defect. There is no specific finding that there was any unjustifiable
dismissal of any worker, There is a finding that the workexrs did not
abandon their jobs. Does the finding of non~ahandonment (which refers
to the acticn of the worker) carry o specific finding of a dismissal
which cannot be justified (which refers to the action actual or
constructive of the emplcyer)?
Before us, that was one of the points warmly cdebated. Both
Mr. Edmunds and lir. Muirhead cxpended a lot of energy and skill in this
area. The moot point abovementioned is dependent on another point,
namely - was therc any evidence to suppoxrt the allegation of the dismissal
of any worker or the 83 workers?

Submissions cutlined

Mr, Edmunds with his usual frankness, conceded at the start
that therc is nc evidence that the applicant served any written or
oral notice on any of the workers intimating dismissal. But he argued
that therc is cvidence of a coursc of conduct on the part of the
applicant which points to a "constructive dismissal". In a constructive
dismissal, the acts, worxds and gencral conduct of the employer must be
examined on the background of the circumstances of the case under review.

If the examination shows that the wumployer has repudiated the contract




between himscelf and his werker and that there is no justificaticn for the
employer's behavioyr, then a case of unjustifiable dismissal haS been
establishoed.

\\“J lir. Edmunds pointed cut the following:

1) The Union wrote the Ministry of the existence of the
strike on September 23, and on the following day, the
Ministry wrote the Company's Gencral Manager of the
report and invited a represcntative to attend a mecting
at the Ministry on a convenicnt Jay. The initial
response of the Company is refcrred to in the cvidence
of Mx. Steele con the first day's sitting. Mr. Steele

C\vf was being cross=-cxamined by lir. Woaite (sec p.27 of

transcript).

#: What was your rcsponsc to the efforts by the
Ministry of Labour to convene a mecting to
deal with the disputce?

A: In the early stage, after we were advisced, cur
response to the Ministry of Labour was that we
were not prepared to come becausce the workexrs have
abandoned their jobs. We Aid not dismiss them,
andt furthermore the workers are at the work-place
saying that they were on strike for wages. and the

(; ‘ Conpany was saying they they are on strike for the

dismissal of Trevor Whitc.

¢: 8o in fact the workcrs Jil say that they were on
strike ovexr the wage issue?

A: VWe heard that outside. but the Ministry of Laboux
told us that they were on strike for the dismissal
of Mr, White. That is the only terms of refcrence
we got, and that is the only terms of reference
the T.U.C. wrecte t¢ the Ministxy cof Laboux.*
The argument of Mr. Edmunds is that the stance of thc Company
in its initial xesponsc to an invitation for conciliatory overtures, is
< K evidence that the Company was repudiating the contract of cmployment between
itself and ecach worker who was participating in the industrial demonstration.
Under scction 11 A(l) of the Lwct, it is the duty of the

Minister to satisfy himself that attompts were made withcout success to

settle a disputc between the parties, before he refers it to the Tribunal



for settlemcnt. 2 refusal by the Unicn ck an cmpleoyer tc attend a
conciliatory conference may be evidence of instransigoence or even
<l:j disrespect to the ldnistry's officials. ut this in my opinion, cannct
be construed to mean that an inference in support of what the other
party to the dispute is alleqging may be drawn. The stiff posture
of the recalcitrant should be taken as evidence to satisfy the Finister
early that pursuant fo his pbwer under section 11 4 (l), he should
refer the dispute to the Tribunal with specd.
Thig part of the argument of ix. Bdmunds which lix. airhcad
appears to have adopted cannot be accepted. It is, with respect, unsound
L\f> and circular.
(2) M. Edrnunds further refcerred to the claim of the Cenpany
that the workers has abandoned their jobs. Hc argued
that if an omployer treaks a worker as if he had ahandoned
his job when in fact the worler has not done so, this is
talkien as constructive dismissal of the worker.
I find it difficult to follow this part of his argument. It
could bc that he is referring to what he understands to be the import
(-~> of an English case to which he drew our attention. I shall examine the
case in due course.
3) I haVe already referrcd to that portion of the cvidence of
Iw. Steele in which he stated‘that the five workexs who
returned to work after Leing on strike were treated as new
crployees. From this, Mr. Edmunds argued that this piece
of dvidencec pointe to a conclusicn that the workers
<"“\ were treated as having been dismisscd and then re-hired.
Here again, I find this arguacnt to be unacceptable.
If I were to cast it into logical syllogisms, thce fallacy

enanating would be patent.
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unglish case cited and ciamined

- P 198 A B o4 . b o
Jr. Rdmunds roforred to

=i the course of his arguaents,

¢

S L .. 3150 In thic cago.

rubel :ronme ol fletal Conp, and Voo, LT
an Awar] of an wanirve oxdoring the wovioent o 58505 as damagoes to &

former worker of the abel Company vas chailenjed. The wozken (M. Vog)
was emwloyed as the general manager of the Coampany's work abt ldzmingham.

Thiie shews the sa

The eontract ol sorvice was

ATy wa -
Jahigola

and commisnions (. Vog was te reccive, Che engagoment was

. .,
3

years as frow Coteber 1, 1915 in the firet instance cudbjest w¢ o renowal,

For cne vear the narties weorked saticlactorily. liowever on Japuaxy 1.

1917 the Counpoayr Jid the fellowing:

(L} . vos was 'suspended  pen’ing an investigation as te his

‘iciency;

(2) =, Vo {(despite his protest) was compelle? to deliver up

hie LHadaz he held as o person engoged in munition sicxli;

.

() onncther porson was apointed to takke chavgoe of the Company's

WOL.LS;

4)  7he business keys of lr. Vos were taken and he was teld that

—~
Iy

he wac oot te return to the vexlg;

o~
v
—

he o w's cach was taon Irom L. Voo,

oo a reocult of these acownwlative acte, . Veg treated!! the

- -

contract ¢l sexvice as repuldlicted by the Company and he, therelore. claiaed

damages for wrongful dismissal. Uhe Cozpany rvetorted by donyine that

ix. Vos was disnigsed. Talren to axbitration;, murosuant to a olause in the

4

contract of serxvice. thoe uwnpire held that on tho dacts, the Jelen’ant

company hy its acts and conduct wrongiunlly renudiated the contzact and
wrongfully Jismisscd the emplovee. The sum of L50L wae avarded ag damages.
The Award in the fcrm of a special cace stated by an uspire, was taken to
the King's | conch vivision and was awgued Delfore licCardic, . it ».322,

the Learned Julge sayve this:




"In every case the quegtion £ repudiaticn nust
domend on the character of the contract, the
muaboer and weight »f the veeasfvl acts or
asoertiens, the intention indicated by such

it words, the deliseration or cothervise
vith vhich they are comsiciod ow uttered, and
on the gencral circumstances of the case.”

)
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Thoen the learned Judge discusses the question of the nature

of the conduct thich is requirad to suppor: a claim cf disniscal

at page 323, he continues:

“Dlignissal may be efifected hw conduct ag well as woxdn,
Lonan vay diswiss his servant i he rofuucs by v
coaduct to allew the servant o fulfill hig contract of
ercloviaeat.  The refusal st of eourse e substantial
in the sense that it is net a merce remuliation @ sone
niner righte of the sexvant on of non-vital orovisicns
nf the contract of employment. The questicn ic ever

onc of degyee., If the conduct of the empleoycr amounts
to @ basic refusal to continve the serxrvant on the

acrecd texms of the enployiment, then there is at onca

a wrongful dismissal and a repuliation cf the contract.®

The Avar’ of the wapixce was upheld. On the facts, the cvidence
was powerful that the Conpany's conduct indicated that it had repudiated

sure that this case is a good or

s

the contract of employment, I am not
even at its lowest .a falr. example of what is roquired to prove a
constructive ‘ismissal. The case above shows at P. 317 that =

-

“the defendants exprensly dicnissel
coployinent by xesolution of th
cn January 29, 19172.°

the plaintill Ifxow
e directoxrs duly pacsed

4.

It waz cwen thexcifore, to Mr. Vus (tloe Jdisanissed cmployce) to prove acts

~ (%)

r.

leading to a conclusion c¢f a constrvctive Jdismiscal followed 1w an express

dismissal Dy resolution ¢f the wovaxd of

The case,; howevrer, doco show that some sulgianticl a or

6]
)
o
G

cenduct on the nart of the aaployer must Le proved by the weorker in crder

.

to succeed on the Lasis ¢f a conctructive Jdismigsal.

cuestiong by Court

yands nombers off the Couxt

buring the suhnissions of k. i
asked hin several questicns. I shall record two of the questicns asked

and his rasnonce,




show signs

(S

"was it nossible for the Troibunal to say or to £ind that
the worlzers Cid not abhandon theixr joios; they were not
Jdismigssed but were still on styxike??®

No ny Torxd. The Tribunal Jouad that there was nc
ahandonment and that is cguivelent to a disnissal.,

regard te the »rovisicn of secticn 12 (8) (¢) (i)

o, there being ne £finding that therc wvas an
iable Jdismissal, but there is an award o

stateneont; is not £he &war! had on its face?”

“0m the hasis of the icsues in the teorms of referenca and
o

the issues ag raised in the Lxicfs of the parties, tha
only nossicle inference ox ~lication to be drasm is
thai the Swilunal found that thore was unjustifiadle

T2 3
Qiasnissal.

The answers to these vexry scarching questions  in ny Judgment

chat Tounsel was in ¢

tate of Jdistiess. nwe simnle xuleg in

o)
©

logical thinking wnre seriougsly endancered. 4wl thev are these.

L “he connctation of a positive temm must not be
negacively expressed.
(23 tThere a proposition wequires procf, the conclusicn
s not assume the thing vhich requires the proof.
Uhen ir. Muirhead made his contrihuticn, I am afraid he Jdid not

Fuxthexr light on the peints raised by Mr. Sdmunds, “ut

Muirhead made a certain subnissicn vhich requires some comment. He

subnitted

within the

that in an applicaticn fox ceritiorarxi, the Court should lieep

or this

b

principles applicalle to cexticrari. &s authority

propositicn he cucted from the well Incwn text book, Judicicl Deview of

S

Mninistrative scticn Dy 8.7, DeSmith, 3xd dition., fThis is a Lroad hint

that the Supreme Court deces not ¢it as a Court of hppeal from a decision

[

the Trilwnal. I entirely agrce that generally speaking, where an

narty seelks sone reaedy Hy way of certiorari. there are ce:tain

well known rules which this Court should Zeollcw in zeviewino the dnougned

the infexiox Tribunal. ‘ut I orejent the contention that a

cf the Industrial Disputes Irilunal which is impeached falls under

the gencral rule. . gpecial act ¢f rarlianent was enacted in 127C to Jdeal

PR
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with certain matters which then affected and still do, the economic,
social and concomitantly, the political segments of the nation. The role
of workers. management and trade unionism in a rapidly changing society;
the discipline which is expected in the role cachpart is to play and the
ultimate support for the national interest are matters which are covered
directly or indirectly under the Act, the Regulations and the Code.

A statutory creature called the Industrial Disputes Tribunal came into
being under the Act., Its powers are wide; its function, object and purposc
are reasonably clear, and any decision or Award which it makes - and
this can have far rcaching effect - must be obeyed unlesg it is set aside
by this Court on a point of law under the umbrella of certiorari.

Apart from any "erroneous point of law" which is committed in the making
cf the Pward, the decision of the Tribunal may be attacked if the
"national interest® is ignored or if a statute regulating conditions and
terms of scxvice of a worker, is Lrecached by its award,

In the light of these matters it is cxtremely difficult for
one to argue that where an Award cof the Tribunal is under rcview, the
Court is tied to the rules governing certiorari and is strait-jacketed
thereby, simply because the procedure for "certicrari relief” is followed.
ns was pointed out by this Court in the recent Seprod Casc, Parliament
for good reasons has impliedly, if not expressly, made this Court more
than an ordinary reviewer of what the Tribunal has done. #&nd we have to
accept the duty and responsibility placed.on us.

Main thrusts of the applicant

I shall briefly summarise, as I undcrstand them, the main
thrusts of Mr; Henriques for the applicant.
{L’ The recason for the strike was a live issue at the hearing
before the Tribunal. From the start the applicant and the
Ministry were led to believe that it only concerned the

incident surrounding the worxker Trevor White,
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There was no evidence hefore the Tribunal to support any

alle gation that the workers ware dismissed. And if there

was no dismissal, therc could not have becn any unjustifiable
dismissal. It would have been a perverse finding if the
Tribunal had in fact found that the workerxs were unjustifiably
dismissecd.

The award shows an erroxr on the face of the record and as a
result ought to be quashed. The Court cannot presumc a
finding which is essential for sustaining the oxdexr of
reinstatement when the Tribunal itself has refrained from
meking such a finding.

The argument put forwaxd in support of the Tribunal's &ward
is a rationalisation after the fact and it is something which
was never advanced at the hearing.

The workers went on strike on September 23 and were still
pcrsisting in their action up to the last day of the hearing
on December 7, 198l.

The order for reinstatement was made effective from

February 1, 1982, ut if there was a dismissal which was
nbt justifiable it is strange that the order was not made
retroactive from the date of dismissal whatever that date was.

Certain points outlined

4t the hearing, a lot of time was spent in arguing the point
whether there is or there is not a right to strike. It was further debated
whether, if a worker goes on strike, he can be said to have "abandoned"

his employment.

I find that although the arguments were ingenious, emotional

and in certain arcas, interesting, the rcal point in the case was clouded
with certain irrelevances and as a result, it appears that the Tribunal

was led astray. In a well-intentioned move to settle what I regard as

2/(& U
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a2 foolish and prolonged industrial action,. the tribunal fell into error,
which I shall shortly outline.

Onc should not be frightened by the word Yabandon”. It is a
transitive verb but the late Dr. James Fernald in his famous ook
(English Synonyms, Antonyms and Propositions), has shown at least twenty-four
meanings which can be assigned depending on the context, Suppose workers
do not like to sece the Factory Manager in a red bow tic or the Foreman
sporting dark glasses on his inspection tour, théy may show their
resentment to the point where for say five days, they desert their posts
or cease working until their “demands® for a change are met,

nnd at .a plant, workers may resent the action of management
having one of their co-workers arrested for stealing a pair of underwear
which is in short supply. For two wecks, the workers may withdraw from
their work benches in orxder to show "solidarity" forewox sympathy with,
their arrcsted owlleague. But in cach case, as given above. there was no

legitimate industrial dispute to warrant the strike action. The examples

may be multiplied but I shall give onc morc. Two years ago, at a work
place a union delecgate was assaulted by the foreman. The matter was
resolved. The foreman was transferred to another department and the worker
was paid compensation by the Company. This resolved, spent or scttled
incident cannot be used subseguent to the settlement as a ground to
support a strike. That would not be an "industrial dispute", If workers,
therefore, walk off their jobs that would not be in "furtherancc" of a
dispute. It would be in furtherancce of indiscipline at the work place
and in support of wild-cat caprice. In any of the four instances outlined
above, when the workers -

(1) desert their posts, or

(2) cease working, or

(3) withdraw from their work benches, or

(4) walk off their jobs,

in a general sense, they could be said to have "abandoned" their jobs.
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And the verb "abandon" is wide enough to cover any or all the actions which
the workers adopted,

In this case, Mr. White was arrestcd for a felony which was
later proved in a Court of law. The orrest was o result of the action of
the applicant in cauéing security guards to be posted, so ag to protect
its property. Dut preliminary to the arrest, there was a searxch of his
person followed by an inguiry duly held Ly the Company's Industrial
Relations's Manager. Every search of the person and arrest carries with
it an assault. The very nature of the act implies an assault but it is an
assault which may be justified. When, thercfore, the Union stated
clearly that it was only complaining about the assault on Mr. White
(which was not proved) but was presumably ignoring the total incident
from which the assault flowed, it was preparing a strategic move.
Unfortunately, thc members of the Tribunal did not discerxn the move and
as a result, theix vision was inadvertently dimmed,

The result, as I see it, is that the evidence shows that the

 real and effective cause of the industrial action did not flow from any

"industrial dispute” within the meaning of the Act. It was caused by the -
workers protesting against the legitimate act of management in providing
an effective security service whichdetcected and identified the commission
of larceny of its property by a worker. o responsible Union in Jamaica
could go heforc a Tribunal and say that it ordered industrial action in
support of thievery and rascality at the work place. The workexs
re-acted unwisely and rashly in withdrawing their services. They
imperilled their status as workers of Serv-licl when they walked off in
the drcumstances outlined in the cvidence. And they compounded the
errcor by prolonging their own agony by staying away when at all times,
the gates of the plant were open for thom to return. Five wise persons
took advantage of this opening aftcr serious reflection. and to close

the gap some of thosd on strike, asked management to assist their

e
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relatives. This request was granted. The Union has not emerged from

this unwise incident with any refulgence to its bow.

In ny judgment, I would set aside the award of the Tribunal

with costs to the applicant. Certiorari should go. As the matter is

so important, I shall attempt to give scwme assistahce by putting in

a summary form the reasons why I have arrived at my conclusicn.

Reasons ~ summary of:

Where workers withdraw their sexvices in furthexance of a genuine

-

industrial dispute, they are exercising a privilege which is
permissible in law. In such a case, it cannot be said that they
have 'abandoned® their jobs. 4 man whe by himself or in concert with
his fellow workers honestly withdraws his services for a sustainable

—

cause is not dismissing himself from his job.

Where strike action is suddenly taken as a protest at the exercise of
some legitimate right or power of management in a situation where

the terms and conditions of crmployment of & worker are not affected
nor are the privileges or rights of their union endangercd,; the
workers ave in breach of their contract of service and they will

on their own motion, endanger their status as woxrkers. They will be

deemed to be on a wild-cat damonstration without leadership.

If strike action is taken at a plant as a dircct result cf the
arxest of a worker for larccny following a search of his pexson on
the premises or on reasonable grounds that he committed an
indictable offence while on the job, the workeis are in brecach of

their contract of service. This is not an industrial dispute.

B

Discipline at the work place must be maintained. Thievery, rascality

and illegal acts must be eschewed.



4.
5.
6.
7.
8.

Whether or not there was a dismissal of a worker, is a question of
fact. ©But whether or not there was any evidence to support an

allegation of dismissal is a questicn of law.

In this case, there is no evidence to support the dismissal of the
81 workexs or any of them. &as a result, the question of

unjustifialble dismissal does not arise.

On the face of the Award, an wrror of law appecars. Therc can be
no order for the reinstatement of o worker unless there is an
express finding of an unjustifiable dismissal. But such a
finding must presuppose that there was evidence from which a
reasonablc Tribunal properly applying its mind to the facts, could

have arrived at such a result.

Where action is tdken by either the Union or Management to

report the existence of an alleged dispute to the Mindistry, it

is cxpected that a full and truthful disclosure -~ however concise =~
of the facts will be made. And where a disclosure of one thing

is made but at the Tribunal hearing something olse is being

stressed, the members of the panel should be put on their guard.

where the ilinistry summons the contending parties to a conciliatory
meeting after the receipt of notice that a dispute is brewing or
that industrial action has started, it is expected that all the
partics will endeavour to comply with the request. If, however,
one of the parties takes the stand fhat no useful purposc would be
scrved in attending any such meeting, the act of refusal should

be taken as a step to induce the Minister to send the dispute

early for settlement by the Tribunal. And it is not admissible

to use the conduct of the recalcitrant party at any subsequent
meeting or hearing as evidence of any admission in support of the

case for thc other party.

” (' é;m (;
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The relationship of management and union should be such as to
engender mutual confidence and respect. And onc does not expect

a unicn to suddenly call for industrial action at a pldnt without
due noticc to management of the cause and a reascnable time

given to remcdy the breach if there is any.’ Any sudden

disruption of business at a plant shculd be avoided ox discouraged
as far as is reasonably possible. Such disruptions axe at
variance with the move to stabilise and improve the cconomy and

in the long run, they operate against the interests of the

workers themsclves.
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This is a motion seeking an order to quash an award of the
Industrial Disputes Tribunal dated the 25th day of January, 1982.
In this matter the applicants are Serv-Wel of Jamaica Limited.

The Trade Union Congress has bargaining rights for certain
workers employed to the applicant,

It was contended on behalf of the applicant that inter
alia:

1+ The Tribunal had no jurisdiction to make an

order for reinstatement of the workers unless
it found as a fact that the workers were un-
justifiably dismisseds

2+ The Tribunal erred as a mptter of law when it

purported to make an order for the reinstate-~
ment of the Eighty-one (81) workers as there
was no evidence before it on which to found
its jurisdiction to make such an order,

3+« The Tribunal erred as a matter of law when it

found that the workers had. not abandoned their
jObSu

Before us the main thrust of Mr. Henrigues! submissions
was that there was no evidence before the Tribunal that the Company
had dismissed anyone, There was no evidence, he submitted, that
any of the workers who went on strike reported for work and was
refused his job. He further urged that there could be no finding
of constructive dismissal unless it can be proved that the Company
refused employment to workers on strike. The onus was on the Union
to establish this,

He highlighted the "big difference™ between the question
of dismissal and the question of abandonment of one's jobe. On the
one hand there must be acts or conduct by the employer designed to
terminate the contract of employment, while on the other hand
abandonment involves no act or conduct on the part of the employer.
I for my part agree with the view expressed by my brother Parnell that

where workers withdraw their services in furtherance of a genuine

industrial dispute it cannot be said that they have abandoned their

jobse I say this however, the fact that an employer expresses the

opinion that the employees by absenting themselves from work have




e
/ >

abandoned their jobs cannot be said to constitute dismissal.

While on the subject of dismissal the case of In London

Transport Executive v. Clarke 179817 T.R.L.R, 167 and cited in

97 L.Q.R. page 355 is instructive, The question was whether an
employee had terminated his contract as a result of his repudiatory
breach of his contract of employment., He was a London Transport
employee who had been given leave of absence on several occasions to
visit Jamaica. He formed the view that permission would not be given
again and simply "went off,"" On his return his employer refused to
employ him on the ground that he had terminated the contract by his
dismissing himself on the ground of his own conduct. The questions
that arose for decision were whether:;

1 the employer had dismissed the employee by
accepting the breach or

24 whether the employee's - misconduct was

completely inconsistent with the continuance

of his contract of employment so as to make

the breach an automatic termination of the

contract of service without the need for the

employers acceptance.
In such a case there would be no dismissal, The first view was
accpeted by the majority Templeman and Dunn L.J.J. to the effect that
a repudiatory breach by the employee followed by an “acceptance" on
the part of the employer is tantamount to a dismissal. The minority

view of Lord Denning M.,R, is that the misconduct on the part of the

employee would bring about an automatic termination of the contract
which would negative any dismissal on the part of the employer. This
case however, has to be examined against the background of an attempt
on the part of the English C.,A. to give a fair construction to the

meaning of Section 55 (2) (a) of the Employment Protection

(Consolidation) Act 1978. This is an Act which has no counterpart

in Jamaica, but what the case does show is that there may be circumstances

in which the conduct of an employee may be such that the only inference
to be drawn is that hc has repudiated his contract of service in which
case the question of a constructive dismissal on the part of the

employer does not arise.
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Mre. Edmunds for the Tribunal took issue on the matter as to whether

there was evidence on which the Tribunal could have found constructive

dismissal, He urged that if the employer treats the employee as

having abandoned his job when he has not done so this is to be taken
as a constructive dismissal of the employee. I do not share this
viewe There was no constructive dismissal of any worker at : the
applicantt!s company.

Mr. Muirhead leading Counsel for the Union representing
the workers in adopting most of what Mr. Edmunds had said indicated
that in his view the Court should adopt the approach of supporting
the Award rather than destroying it. Although he did not cite

it Mr. Muirhead may have had in mind the case of Mediterranean and

Eastern Export Company Limited v8, Fortress Fabrics (Manchester)

Limited /19487 2 A.E.R. P.186 where Lord Goddard CiJ, had this to

say at page 189:
" The day has long gone by when the Courts looked
with jealousy on the jurisdiction of arbitrators
The modern tendency is, in my opinion more
especially in commercial arbitrations, to endeavour
to uphold awards of the skilled persons that the
parties themselves have selected to decide the
guestions at issue between them, If an arbitrator
has acted within the terms of his submission and
has not violated any rules of what is so often
called natural justice the Courts should be slow
indeed to set aside his award."
It cannot be too clearly emphasised that a clear distinction must
be drawn between arbitrators selected by the parties and Tribunals
appointed by laws.

Prior to what I shall refer to as the "Trevor White affair"
the Union had on behalf of its workers claimed for improved conditions
of service and for increased wages. The matter was referred to the
Tribunal for settlement but up to the 21st September, 1981, the
date of the Trevor White affair, the hearing before the Tribunal
had not commenced,

What was it then that triggered off the industrial action
on the 23rd September? Were the workers acting in furtherance of

a dispute? If one must espouse the cause of honesty the answer is

that the action was set off by the dismissal of Trevor White.

&



Whaf of the order for reinstatement? Section 12 (5) (e¢)
of the Act empowers the Tribumal to order the reinstatement of a
worker if it finds that the dismissal was unjustifiable and that
the worker wishes to be reinstated. Surely these conditions must
be satisfied before such an order can be made.

In the instant case and in light of the evidence it is my
opinion that the Tribunal erred when they made an order for the
reinstatement of the workers. Such an award is clearly not supported
by the evidence, There is an error of law on the face of the record,
the order for reinstatement is clearly ultra vives,

I agree that certiorari should go. I too would set aside

the award with costs to the applicant.
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JOLFD, J.:

This is an applicatioun by Scerv-ilel of Jamaica Limited
hereinalfter referred to as the Applicent, a private company incor-
porated wader the Laws of Jamaidcn with its registered office and
factory »t © - 10 Ashenheim Road in the puarish of Saint apndrew for
an Order of Certiorsri to quash cn aw . rd made by the Industrial
Disputes Tribunal om the 25th day of January, 1982,

The Applicant is cngaged in the manufacture and sale of
household uppliances and furniturc,

Certain workers cmployed by the Applicant are represented
by the Trades Union Congress of Jumaica, & registered Trade Union
under the Trade Unilon Law and hereinafter referred to as the Union.

There existed between the ppplicant and the Union a
Collective Labour Agrucment on behalf of such workers represented
by the Union. This agreement expired on the 13th day of September,
1980+ Both parties entered into negotiations with a view to
arriving at & noew Collective Labour Agrecmcnt but up to June 1981,
after they had engaged the scrvices of the Conciliatlon Department
of the Ministry of Labour, they werc still ot deadlock and on the
30th Junc¢, 1981, the Honourasble Minister of Labour acting in
accordance with Section 11a (1)(n) of the Labour Relations and
Industrial Disputes Act referred the dspute to the Industrial
Disputes Tribunal for settlement., For rcasons which shall manifest
themselves during the course of this judsgment, it is important to
note that the dispute referred to the Tribunal on the 70th June,
1981, related only to “the Unioun's claim datcd September 15, 1980
for increzcsed wages and other improved conditions of employment on
behalf of the said workers.™

Up to the 23rd day of Septeomber, 1981, when the current
dispute arose, the dispute =o rceferred to the Tribunal had not yet
been heard by th» Tribunsl. For whotever reasons, the delay was
occosioned, this is in my view, o most unsatisfactory situation when

one considers that this is o motter touchinz upon the workers
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Uhread and butter.m® I have had occasion to comment upon the dclay
in dealing with matters referved to thy Tribunal and I do so again
as such delays create tension ond industrial unrest st the workplace
which is inimical to incriasce productivity. Matters of this nature
must be given top prioritye.

Retweoen the time of the reforence to the Tribunal angd
the current dispute, other disputcs aross botween the Applicant and
the Union but these did not produce any vork stoppages.

On the 23rd duay of Septembor, 1981, the workers took

strike action ond thz UTnion contendod that strike action was taken

WA
c

o)

5 o result of the nccumulated frustretion from all the above
disputes =nd the Company's consistent intransigence in dealing with
them.™

An examination of the chronclogical order of the events
leading up to the strike leaves 1o doubt the reason given by the
Union for the strike action by the workers,

Prior to the strikse action by the workers, on the 23rd
September, 1981, o worker, Trover WVhyte, was on the evening of the
21zt day of Sepiember, 1981, awnrchended by Security Guards employed
to the Applicant while leaving the premiscs at the o¢nd of the work
day =nd followin,” a search of his person, property belonging to the
Applicant was found concecalced in the front of his pants. A Depart-
mental inquiry was held into the mattor on the 22nd day of September,
1981, followins which he was arrcstad by the police and charged with

Larceny of goods, the propcrty of the Applicuent. He was subsequently

convicted for the offence,

On the 23rd September, 1681, strike action is taken by
the workers. So thcen, one asks the question, is it really Mas a
result of the accumulated frustrotion from ~1l tho above disputes and
the Company!'s consistent intransigence in doaling with them” that
strike action was taken, or vwas it dircetly related to the arrest

of the worker Trevor Thyte?
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A letter dated the 2'th day of Septembar, 1981, proves of
invalusble assistance in arriving ot the true reasen for the strike
action, Before scetting out thoe contents of this letter, let me
advert to the circumstanhces which led to the Ministry of Labour
addressing the letter dated the 2hth Septembsr, 1981, to the
Applicant.

Following strike action by the workers, on the 23rd
Sepé@mber, 19¢1, the Union repert d to the Ministry of Labour the
very day the existence of a dispute. The Ministry responded swiftly
to the report, hence the letter dated the 2%th September, 1981,
which is sc¢t out herein:

n MIFISTRY OF LABOUR
P,0, Box h81,
KINGSTON, JAMAICA
No A1298T1 2hth September, 1981
BY HAND

o ——— e

ATTENTION: MR, KOITH STUTILE

Dear Sir,

The Ministry is in receipt of a letter
dated September 23, 1981 by the Trades Union
congrees of Jomaico, roporting the existence of
a strike at Serv-Wel (J.a.) Limited. It is
alleged thuat the industrial action is as &
result of an assault on a worker by certain
gunrds,

This Ministry is desirous of assisting
both partics in arriving ot a mutually acceptable
settluuwonta

Kindly submit tent:ative duztes and times
when it will be convonient for you and/or your
representative to attend 2 mecting at this
Ministry with represcentatives of the Union in an
effort to resolve the mattcer.

Yours faithfully,

M. . MY™RS (MISS)
for Permancnt Secretary

Managing Dircector

Serv-iel (Jamaica) Limited
8 Ashcnheim Road

KINGSTON 11e M
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In the abscaco of any objection by the Union as to
whether or not tho letter amccurately represcnted the reason for
the taking of industrial action by the workers, and there is nonc,
it is safe to conclude that the letter by the Ministry to the
Applicant accuratcely representoed the roport muade to it by the
Union,

It thereforec appears that by ths time the matter
came before the Tribunal the Union had changed its stance apparently
to protect its reputation so c¢loduently testified to by Mr. Keith
Steele, s no responsible Trade Union could possibly support strike
action taken by workers over the arrcest of a colleague who was
opprehended red honded stealing his cmployer's property. The
unilater:l meotings achicvved nothing. Consetuently, on the 20th
October, 1981, the Minister reforred the disputc to the Tribunal
for settlement in accordance with Section 114 (1)(a) of the
Labour Relations and Industrial Disputes pct.

On the 29th October, 1901, the Yribuncl met to deal
with the first reference mude to it concerning wages and conditions
of work. It was thon agreced thet the reference of the 20th
October, 1981, should be first hesrd., It was also agreed between
the parties that the refercnce of the 20th October, 1981, should
be amended in the terms reflected in a letter dated 6th November,

1981, which is sct out hercunder:
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&

—

BY HAND

Dear Sir:

I refer to my lotuer No.A129SII of
the 20th October, 1951 rcferring for settlement a
dispute between Scrv=ijel of Jamaicn Limited and
certain unionised workers employed by the Company
and represented by the Trades Union Congress of
Jamaicza,

I hereby advise that the Terms of
Refercnce have been amended to read as follows:

'To determine and settle the dispute

between Sorv-Wel of Jamaica Limited

on the one hand, and certein unioniscd

workaers employed by the Company and

represented by the Trodes Tmion Congress

of Jamaica on the othor hnnd,.nver -

() the Union's claim th:t nincty-three
(93) workcrs hive becn unjustifiably
dismissed;

(b) the Company's clzim that thesc workers
have abandoned their jobs and their
contracts of employment have onded
and/or that these workers were
justifiably dismissed by the Company.!

Yours fzithfully,

(M, Myers) Miss)
for Permancnt Secretary

Chairman,

Industrial Disputecs Tribunsl
74 5lipe Rond

Kingston 5.

CeCe Secrctary, I.D.T.

Managing Dircctor
Serv-~dal of Jomaica Litd,

General Secrctary, T.U.C.

Mre R.N.2A. Henricues, 7.C.,
Livinsgton, Alcxander & Levy
Attorncys-at-Law

20 Duke Strccet

Kingston., "

mvidence was heard by the Tribunal on the lst and 7th days

of December, 1261, The Tribunal took time cut to consider its
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declslon nnd on the 25th doy of Junuary, 1982, it handed down its

awvard in the following terms:

WD e

W oTindings -~

(;,ﬁ The Tribunal finds that the eighty~one
B (81) workers (sce certificsd list attsched) did
not ABANDON their jobs; they took strike action
under instructions of their Union - the Trades
Union Congress, in furtherance of a Dispute.

The Tribunal thercfore orders, that these workoers
be reinstoted by February 1, 1982, v

The Applicont obteined nn Order Nisi on the 238th January,
1962, and now moves this Court for an Order of Certiorari to
owash the award.
Ly> The Applicant in gecking the order prayed urged:

) 1. That there was an error on the face of the record f
in that the Tribunal orderced reinstatement of the '“
workers without meking o finding that the workers
were unjustifiably dismisscd am was required by \
Scetion 12 (5)(c)(1l) of the Labour Relations And
Industricl Disputes Act.

Za That there wag no cvidence before the Tribunal
(vf upon which it could have properly found that the

workers had becon unjustifiably dismissed and

|
1
|
\
|
i
|
|
|
|
consequently the finding that the workers did not
|

abandon their jobs does not necessarily imply a E

finding of unjustifiable dismissal as was contended

for by the legzal reproesentetives for the Tribunal ;

and the Unicn. \
Dealing with the first submission, the power vested in |
(ww,f the Tribunal to order vcinstatement is sct out in Section 12(5)(c) (1)

of the Act which states:

u If the dispute relates to the dismissal of
a worker the Tribunal in making its decision or
award -

(1) shall if it finds that the dismissal was
unjustifisble and the worker wishes to be
reinstated, order the employcr to reinstate
hin, with payment of so muchvwages, if any,
as the Tribunal may determines "
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It 1s therefore patently clear from the wording of the
scction that reinstatement can only be ordered where the Tribunal

zbly dismissed and if the

finds that the worker has been unjustif:
worker wishes to be reinstated.

However, Mr, Zdmunds for the Tribunal contended that on the

basis of the issuus as mct out in the terms of reference and as
sot out in the briefs of the parties, it is possible, ~nd in fact
the only possible inference to be-drawn from the wording of the
award is that the Tribunal found there wae an unjustifiable
dismissal of the workoers., Mr. ddmunds fortified his submission
with th: argumcont that since abandonment or unjustifiable
dismissal were the issues before the Tribunal it necessarily
follows that o finding by the Tribunsl thot the workers had not
abandoned their jobs implied = finding of unjustifiable dismissal
thus making the order for reiustotement justifisble, This is,
in my view, a non sequitur and this view is supported by

Mr. %dmunds' own admission that there was no dispute that the
workers had tasken strike action. T am of the view that on the
evidence before it, the Tribunal could have made ony one of the
following findings:

(a) That the workers had not abundoned their jobs but
were pursing strike action as in fact the Trihunal
found; or

(b) That the workers had not been justifiably dismissed,
but were pursuing industrial action by way of strikc.

Mr. Muirhcad for the Union adapted the submission of

Mr. Tdmunds and submitted that all limbs of the refcerence to the
Tribunael invelved the question of separation from the workplace
whether by abandonment or unjuctifiable dismissal. He contended
that since reinstatement could only be ordered if separation from
the workplace had been occasioned by unjustifiable dismissal, it
must be presumed from the Tribunalts finding that the workers had

not abandoned thcoir jobs followed by an order for reinstatement,

g
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that the Tribunsl found that the separ:tion from the work place
was by woy of unjustifiable dismissal.

The Tribunal is o cresturs of 3tatutec. It can only do that
which the Statute empowers it to deo. The Statute cmpowers it to
order reinstotement only where it finds there was unjustifiable
dismisgal of a worker and that the worker wishus to be reinstated.
The awsrd discloscs no such finding and in wy view, such a finding
by the Tribuvnal cennot be presumed. Even i1f such a finding could
be presumed, the contention of the ~pplicant thrt a finding of
unjustifianle dismissal could not be supported by the evidence is
a valid one.

Mis Hdmunds quite properly coneeded that if in foct there
was a dismissal, it was cconstructive in naturc.

Mr. Henriques submitted thot tfhe burden of cstablishing
constructive dismics 1l rested wpon the party so contending.
Constructive dismissal, hc submitted, invelved an act or conduct
token for the purpose of terminating a contract of employment by
the cuployer, whereas abandonment involved no act or conduct on
the part of the employcr but an act or conduct on the part of the
employess which hag brought about the égesétion of the employment.
The insistence on the port of the employcr that the employees by
absenting themsclves from the work place bhad abandeoned their jobs
cannot of itsclf constitute constructive dismissal on the part of
the employer,

This submission gocs to the very rcoot of the guestion as to
whether or not there was ccnstructive dismissale 1T say this because
the Union's allegntion thnt the workers had been unjustifiably
dismissed has its conception in the "intransigence' of the Applicant
to treat with the Union in an attempt to arrive at a work resumption
formula,

On behalf of the Union and the Tribunal, it was urped thet
if an cmployer wrongly interprots strike action as an abandonment

of employmeont by work.vrs, then this per sc amounts to constructive

g 7
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dismissal which is not justiiablo.

It was furthoer urped thet the failure of th

¢ Applicant
to wwail dtself of the conciliatory machinery of the Ministry of

Labour in order to effcct a work resumptica formule oviaced an

intention not to be bound by the contract of employment. In

other words, the Applic.nt had terminated the contract by its

refusnl to trent,

This refusal to troect by the spnlicsnt wmey have bewn no

more than a tactical move to huvs Lh. mnatter referred to the

Tribun~l for scttlement and conart in my view bhe said to point

inescapably to a terminotion of the contract of employment.

Counsel for the Tribunal and the Union anchored their

submigsions as to construciive dismiszal on the Accision in

Rubel Dronzce nd Metal Company Limitcd anid Vos. ZT9187 1 X.B. 315.

An examination of the facts of the above e¢it..? case shows

that it is reodily distinguishable from the instant case. In

Vos' cascy, the Cumpony had tekon steps which had the effect of

seriously reducing the status uf Vos. There could have been no

doubt from the coursce of conduct »ursued by the Company that they

werc terminiting the contract bitween the parties. They evinced

an intention not to be bound by the contract, Repudiation was in

the air,

In reviewing the findings of the duly appointed Umpire,
Sir Ernest Pollock K.C., McCardie J. snid at p. 323:

In the present case thire was, I think
evidence upon which the umpire ceuld propoerly
find that the defendants had wrongfully
repudiated their contracts with the plaintiff
during the first weck of January, 1917. He has
so found as a fact., I support his finding
inasmuch as the defendants absclutely forbade
the plaintiff to fulfill -ny of his duties; they
prevented him from excrting his opportunities as
o mancper to pnin commission upon the net profits
of the company, ~nd they ignominiously and
decisively cnded his attendance at the premises.”

hat is it in th. inst:nt cnse thit is capable of amounting

to nn act of rcpudiation by the fpplicant? What is it that the

.
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Applicant hos done to deprive the workers of their jobs?  Such

cunduct, I dare sny, is not indicnted on the evidence.

Finally, 1l:ét me state that 1like my brothers, I too am

of the view th+t wvhere wvorkers tsoke strike cction in

furtherance of a genuine industrinl dispute, it cannot be said

- that they hove abandoned their jobso.

For the rcasons given, I a2lso concur that Certiorari

should go to quash the award wmnde by the Tribunal,
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