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CIOKGAN, Ja.&.z

uon e Jra June, 1991, we heara this application for

leave to appaal and we propose to treat that hearing as the

<;) The sppeliant was convicted in the baint ann Circuit
Couit on the l7th april, 198%, before vmith, J. ana &« jury fou
whe nmurder of utephen Wisdom beitween December o, 1Y%y7 anu
Lecenber Lz, Luu7.

“he trzal involved the consideration by the jury of
the evidence of ten wivhnesses wich the Crown celying on circun-
stantial evidence. The case foir the prosecucion was chat the

(ix geceasea wags last seen alive on becenbey o, 1587 by the appel-
lant who livea witvh him at hig house, and, @ully rcour days afier,
his bLody wag found in an advanced state of decomposition,

cutipea over a wall, ‘here was trampling on the ¢grass for sone

distance to where the body lay. The victim's car was in his

car~porte although he was never known te go out anu leave it.



inside the house, his briefcase and the furniture in his bedioom
were chopped, andg there was blood on his bed and a trail of
blecoa which ended with & gpot on the step of a room occupied

by the appeliant. or. Joshi, who periorwed the post-morter

O

o

examination, wag unable to give any opinion as to the cause o
Geath because i the state of the vody nut the inference from
all these facts plainly was that he died a viclent death.

The tale begins early on the morning of Wednesday
December Y when iile accused visited his friend John Atkinson
and told him that Jtephen Wiscom was missing. He gave & sStory
that hr. Wisdow chopped at him, he avoidea iv, then kr. Wisdom
used a fish-~gun to shoot at bim and he van away. Ackinson accGin~
panied the appellent to tie neme where the appellant
cpened the door. wikinson went to the bedroon, peeped in and
saw the bed runpled, the room vansaciked and a suitcase thiown
on the grounu. He sugoested to the appellant that he should
4o ana tell the vrocher of the deceased, Clinton Wisdonm, and

then he left.

About 1400 a.w. the appellant turned up at Wisdom's

N
b
s
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and told Clinton Wiscom that "a little thing happened up a yara
last night witn him ang Ltephen®. When askhed to cxplain, he
saldG that stepuen chopped at ham Several times with a macnece
and shot at him with a fish-guny that ne ran down the road,
returned in fiftceen minuces anda that cn bis return he did not
see¢ Stephen. Wisdom advised him Lo go and make it up with
Stephen and if he failed he shouid leave but 1f he aid not sec
Stephen he should ceturn the following acrning. The appellant
asked for money and was given $20,00.

About 10:30 a.m. Jonas Gibson saw the appeliant who
asked if ne had seen Stephen Wisdom and told nim that the

Tuesday night he went Lo buy cigaretctes and when he seturned

he did not see stephen, They waliea to the house anu the



appellant told him chat Stephen liisdom was acting scrangely and
chopped at hirn: that he was cocking and heard a female voice

in ttephen's recom “screaning and shoutlng and Legyging Stephen
not to lick ner any more"., Vhen he went to scephen wisdom's
woor and called, visdom came outside, turhed up thz radio and
went back inside. The screaming and begging continued, he went
to the window, called and everything wes silent. He went inside
the house, turned off the stove, then went outside when

.

Stephen wisdom culled him. #He responded and discovered that he,
fir. Wisdom,was hiding behind a door. He ran outsidge and ran
aown the hill beinc chasced by Stephen Wisdom who flung a fish-
gun at fim. He can & different route and retuirned home by &
short--cut.

That very aiternoon about 4 ofcleock Basil Fullerton
sav the appelliant con che road ang told him that he heard that

5

could not find Stephen wisdom. 7The appellant saxd, "last
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1¢

-

(

night {(ZTuesday) Stephen came in and throw his car key and gave

him and gave nim some money to buy foo then he told him to
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locit up the house and carry the room key with him®. He went
to the shop and returned. while in the Kivchen he heard
Stephen Wigdom beating somenody and ne called to him Lo be
careiul. He got no answer but kr. Wisdom came out with a cut-
lass and cnopped at hinm three tiwes. e ran downstairs to the
garage pursuad oy vtephen wisdom who fired a fist-gun «t hii.
fle ran awey and whnen he returned to tie house he saw neitner
Stephen wisdom ner any cutlass nor knife. He saw the houze key
and the car and searchoed for stepnen but didg nhot find him.

vhe appellant had thus put forwerd tour diiferent
versions on one day betwean ¢:00 a.m. and 4300 p.iw. to four
diffterent personc.

On the vhursday morning, he returned to atkinson and

‘fer to ¢¢ anc search for Stephen.

H‘l

told hin, in respeonse to his



"that Stepheu ¢gone crazy and him don‘t know if him gone kill

himself®. However, along with one “Father BY, they started a

search,

¢ three short-cuts described as east, west
ana central. f%he cencvral was the shortest one to the house but
the appellant wouid not have them use it as, he said, it was
too filthy to wall there and they should not go there. They
obeyed. ‘They useld another route, which he directed, “wWalk
there”. Unhappily, the unused shoert—-cut was the cne which led
Lo the area where the body of stephen Viiedom was latexr found
behind a wail. 7“he same day ke returned to Clinton wisdom and
on hiis advice he went aund totched anotiner hrothor, Davia, who
visited the house and reporced to Clinton, in the presence of
the appellantc, thait he saw “plood, chop-up, chop-~up” in Gtephen’:s
room and the fish-gun fastened in the window.

David, accompanied by the appellant, went to che
police station at Runuway bay. There the appellant reported
that Stephen appeared to be under the iniluence of drugs and
had chased him witit a £ish-gun. He said further that he ran
away frem tie housc and on his return he did not see him.

un Fridey wmorning Atkinson was home when the appellant
came along. while talking about the missing $tephen Wisdom,
Atkinson saw crows flying over the central short-cut. pointed
them out to che appellant, and asked him what he thougnt about
it. 'The appellant said that they came from over George Brown's
dump and that they came to ecat up the "falth" ovexr there. He
did not go to look because no one would accompany hii,

Later that day Clinton Wisdom saw him at hig shop and
on enguiring about stephen Wisdowm he said, “Boy me nuli Know,
all me know if man and man dida ¢o look for Stephen from same
time Stephen woull not dead”. Prophetic words. Nobody knew
then or suspected stephen was dead. Clinton Wiscom vigited

Stephen's home that day and later took the appellant t



-ty

Detecvive Hamilton at the Runaway Bay Police Station to give

a gtatement, icturned to the house, sew the room rausacked, furni-—

ture and windows chopped up and plcoodstains on the bed, floor
and batihrooi.

LDetective Hawmiltoen visitea the ceene and made observo-
tione, among them tnat there was a trall of blood firom the room
of the Geceased through the living room and on to the room occu-
pied by the appellant. vhere was also an ares of Llood in tne
appellant’s roowm wihiich showed signg of an attempt to wipe it
from the floer. & fish-gun was in the car-porte beside the car
anc & speay gun was stuck inside a louvre wincow, e returned
to the station and told the appellant he was investigacing the
aisappearance of Ltephen Wisdom ana if he could assisct. The
appellant gyave hiiw a story. 7“he detective told him he was not
satzsfied with the explanation given and that he intended to
detazn him pending investigations. The appellant then asked
if he could send a message for him te his people., When asxed
for the wmessage, be said, "Tell them say thoem find Stephen dead
anc lcck me up®,

wobedy knew then if Stephen Wisdon was deaa, The
information wid noi get about until next morning about 9 o'clocx.
The dead bedy was found by a wall and a machete belonging to
stephen Wigdon, which the appellant uscd, was found a chain awav.

in his defence, which the appellant gave in an unsworn
gstatement, he said that be knew nothing of the death cof
Stephen Wisuoma., He spoke of Stephen Wisdom sending him to buy
food, of his cooking when he heard stephen swearing; that Stephen
called him and then ran him down cutside with a mechete ang &
fish~gun and threw the gun at him. He cscaped and that night

he never

¢4

iept .n the house. WHext morning he called for him
ana went insise the house but never heard nim. in the doorway

of his room ne saw some clothes and a suivease; that he went
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to the

last vis

e

police station on four oCeisLONS

and was detainea on the

it. Uetective Hamilton, he said, told him, *“dMe f£ind

the man deaa you know™, and he replied,

nobody

“After me anub kill

e nuh bnow anything about it a four Lime me coue &

scation®,

groundas

Lreave was granted to ly. mamilton whe argued two

of appuals

L. Yhe learned trial Judge cyrrea in

law by not acceding

Lo the no

case submissions made by learned
counsel for the dofence as the
¢vidence presented by the Crown

amounted tc merely a
of suspicioa.

high degree

2. Yhe learned triel judge erred in
law by withcvawing the issue ci

proevocacion from tie
tion of the Jjury and

consiaera-
wiereby

aenied the appellant/defendant
the opportunsty for a verdict of

manslaughter.
i nho-case submission can only

{e) there is no evidence
gessential element in
offence,

(b} the evidence adduced
secution has been so
a8 a result of cross
Or 1s so manifestly
that no reasonable ©
saicly convict on it

Practvice lNotve of Lorxd Parker, C.J. {(1¥e

At the end 0f cthe Crown's cas

had before him the following facts:

L. The appellanct lived
and was the last pex

succeed if -

to prove an
vhe allegoed

by thoe pro-
discredsted
~@RXAMILINGTICN
unreliable
ribunal could

" '

£} L All B.R., %4C,

¢ the learned trial judgce

at the homs
son o have

seen the deceased alive,

£

.  ‘Tthe declarvation by the appellant

chat the deccased was missing
when on his own account he aid
not enter the room but locked in

from the doorway.

3, ‘'he several inconsistent versions
of events of the Tuesday nignt
given o Atkinson and others.

4, The state of the room oi the
deceaged which indicated robbery.

-
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5. Directing Atkinson away from
the shorct-cut avea.

0. Dassuvading Atkinsoin and others
from investlgating the presence
of the scavengers in the same

ATE,

7. welling Clinton Wisdom words
10 the effect that 1f an effort
tad been wade to find Stephen
e would not have died.

¢. bending a message to his people
that "them find Stephen dead®
when there was no certainty
then that stephen had died.,

Y. The presence of an attempt to

wipe up bklood in the house,
something which no intrudex
would stop to do, asg such
indicating it was done by scme-~

one whe had zccess.

1. Proximate distance from house
where boay was found,

il. Hachete used by bhim discoverad
approximately one chain from
aeceased body.

The various observations of
Detective Bamilton.

}-J
[
°

Counscl woulu heve each facit exawined individually
ana labellad as inconclusive, or a non~factor or raising
suspicion only.

The Crown relied wholly on crrcumstantial evidence.

in R, v. Yyvonne Johns & anor. 5.C.C.A. Hos. 102-103/63 (unrepoicad:

Gelivereua &th June, 1544, Carcey, J.A., Lin the juagment of the

“rhe evidence reguived in proof of
s criminal offence, is either
direct oy circumstantial. In the
case or the formner, the ovidence
is the result of the perceptions
of an eye~witnessy in the lattex
case, it 18 the totval efizct of
inferences to be arvawn from the
result of the perceptions of a
witness., Tie jury in either case
is reguireo to be satisfieda as to
the credibility of the witness who
appears pefore them. A clear pre-
condition for acting upon circum-
stantial evidence is the acceptance
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Yof the witness who testifies as vo

the primary facts. fThereaftcs, if
“allibility there be, it wust,
necessarily, be a talllbLl ity of

inference. In order to satisfy the

stanaard of proof reguired iy a

criminal charge which depends wnolly

on civcumstantial evidence, sguch

evidence i.e. the inferences theice-—

from must point i one direction

only and that being gullt, it must

be inconsistent W¢tu any other

conclusion.”
The facts, then, when taken together, must produce a series of
undesxgned, unexpected coincidences that all the clrcumstances
velied on, point in one direction only. Plainly, thereiore.
cach elewrent cannot be weighed by itself for no single element
can point in any direction, it is the airay of civcumstances
vhich will allow for a conclusion of guil: or innocence. We
cannot accept fir. Hamilton's subnission as well-iounded.

adopting this correct statewent of the law, the facts,

as enunciaced, amountced to cvidence c¢f motive, oppoxrtunity,
method and suspicious circumstances whicn the jury were entitled
to consider as a whole, inferentially,vwhether or ncot when taken
together went beyond nere suspicion, and pointed in one direction

only. %The no-case submissicn, in our view, did not satisfy

eiiher limb of Lord Parier's directions anda wag properly

eJjected.
As to Grouna ¥, counsel submitted that provocation
arose on tue Crown's case as the state of the roowm was indicative

of a fignt and as such a provcecative act; that therc was a duty
cn the judge to leave with the Jury all possiliie defences
emerging from the evidence of which the defence can avail itselr,
and he did not.
© ‘There are three elements of provocations
\ 1. Yhe provocacive coaduci.

2., The loss of seli-control.
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3. The retaliation following,
pruportionate to the provo-
caticiie.

{(5e¢ R. V. Delroy Samuels junreported) 5.C.C.A. £85/89 dated

4th March, 1945}, ‘here wes no evidence to suggest the factual

i

situation of & loss of self-control neither on the Crown's case
nor vhe daefence, and o thig counsel concedoed.

in oeihis grouud,

These L8 DD werii

Ve find that the divections of the learned trial judgye
were correct, awple and clear. For these reasons the appeal

18 dismnissed, the conviction ana sentence affirmed.



