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ROVE P.:

This is an appeal fiom a conviction for the murder of
Azaursah Parkes in the &8t., Ann Circuit Court, on the S5th February

1991, before lMarslh: J. and a jury. On June 2% vwe ireated the

Gt

applicacion for leave to appeal as the hearing of the appeal.
Afver hearing argunents fLrom counsel wve alloweG the appeal,

.

quashed thie conviction, sei aside the sentence and ordered a new
trial in the interests of justice, at the next term of the St. Ann
Cicvcuit Court. We now give our reasons £or oui UeCLSiCHl..

The tvo main prosecution wilnesses were Hilda Parkes and
Shiriey Hyatt. The deceased, Azarviah Parkes, lived with Hilda, has
wite, and Shirley Hyatt theii grand-daugiiter, at their home in Muir
House, Top Buxton in the parish of Zt. Ann. &attached to che house
was a grocery shop. Like most shop-owneis M. and krgs. Parkes had

experienced break-ins into the shop on nany occasions.,
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On December $, 1%87 Shirley Hyatt secured the locks on
all the doorxs in the hcouse anu retaived to bed. Shicrley Hyatt
testified that at about 12 midnight she heard sounds indicating
tuat the back window of the house, which vas towards the kitchen,
was veinyg tampered with. 7Thus alerted she went to awaken Azariali
Paxkes, the Geceased, in order to inform him of what she had heard.,
Tue deceased tcthen left his beuroon and went into thie hall while
Shirley Hyaut returned o hey beuxoémo WineLle in her soom she said
she heard a gunshoit. She then rushed co open the back woor., On
doiily SO sile saw sone nen ocuisice., nss Hyatt testifiew that there
was bralliant moonshine that night and th.s nhelped her Lo recognize
three nf the men she sgaw, one of whoi was the accused whom she also
knew as "%ulleoch®. HMiss Hyatt claimeu thar she had known the accused
from he was a child. she testified that she rushea ouc through the
back Goor over to the home of her neighbour. kHiss Hyatt stated
fuither that the accused followel her Lo the gate of the neighbour's
lhouse and told her that he had not come o kill hexr but her "puppa“.
At tihiis time the witness had tuineu on her filashlight and she pointed
ie 1 the face of the accused who then vetusned Lo the Parkes’
vesidence. Shortly aftex the return of the accused Shivley Hyatt
heard two shots. Ui her return to thie house sue saw tie deceased
ly:zng on the floor in between his Ledroom and the hall., Ke appeared

¥

to we dead.
frs, Hilida Parkes stated that at sbout 12 midnight her

husband, the deceased, awakened ner and spoke to her. Mrs. Parkes
then said she looked through the window facing the side of the shcop.
With the help of the brilliant moonlight she was able to see seven
men on toe road close to the premises., These men proceeded to move
arouii on the premnises. AmoOng thesce seven nen she was able to
recognize ivan Kelly and two othexr men, all three oif whom lived at

Middle Buxton. Hrs., Parkes testafied thav she had known Ivan Kelly

for many years and that in fact she had lagt seen him on the Thursday



before the incident. On this night she saw him on two occasions,

a

viz: when she locked through the window and
entered the hous<.
(/} The accused gave sworn evidence kut did not indicate

the details of hxs alibi in his direct evidence., It was only

during cross—examination that it was revealed that he was purportedly

with his girlfriend on the night when the inciuent took place.

supporting evidence was called for this alibi.

later when tiie accused

Ho

The jury found the accused guilty of nurder. HMr., sSmith

argued four Suppilementary Grounds:

(:1 e yihe learned trial judge; failed

,/ to adequately deal with the
Defence of alibi raised by the
Appellant. ™

[a

. That the learned trial judge
erved in law by failing to
direct the jury on the reasons
why identification evidence has
to be viewed witli greai caution
and ¢n particular failed to tell
the Jjuiy tnat hionest w.inesses
can be mistaken but convincing,
and that experience has ghown
that {here have been ingrances
of miscarriages of justice
because of nistaken identziica-
tion: pp. 124-125 of the Record,

-

3. That the learned itrial judge nis-
direcced the jury by telling

them thac "all sane, sooser numan
beinges intend the nacural ana,
propable conseguences of their
pehaviocur":; p. 122 of the Record.

flsed

. That the learned trzal judgye failed
to give adeguate and/uc propex
divecuions to ithe jurv on the prin-
ciple of common desigi.

L, ALIBI

With regarda to this wefence the learned trial judge

at pp. 132-~1i33 of cthe Record:

said
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¥ Now, the defence is alibi. ... The

accused nan says he wasn't there.

oeo If you believe him or you are noft
sure whether you should believe him
or not, then youy verdict nas to be
noet guilty. Whyr Because that woula
mean that the crown would have failed
to discharge the burden of proof
which rests upon it. However, ii you
think that My. Kelly has pecn lying,
nim just come here to tell a lie to
get himself out of trouble, you siill
can't convict him because you think
he is lying. ... 1f you think he is
lying what you do, you simply put
aside what lie is saying, pay no
attencion to it, you go back to the
crown's case ana you look at the
crowil's case and on examination of
tie crown's case if you are satis-
fied so that you feel sure, then you
can convict him ..."

°

®

Hr. Smith argued that the learned trial judge did not
assist the jury by indicating to them the significance of an alibi.
Ee furcher argued that Karsh J. should have indicated to the jury
that it was not for the accused to satisfy them that he was not at
the scene of the crime but that it was for the prosecution to
negative the defence. Further the jury should have been told that if
they are not sure of the veracity of the accused's alibi or if they
tctally disbelieve him, they may still only convict if the prosecu-
tion satisfies them that the accused was there. We think that all
such matters were made abundantly clear in the directions given by
Marsh J. and tiiis is evidenced in the guotacion above.

In Archbold’'s Criminal Pleading, Evidence and Practice, 1932,
Vol. 1 at Chapter 4 pava. 414 (p. 619} it is stated:
nphe circumstances of individual cases
vary infinitely. Very cfven when a
question arises as to whether a defen-
dant has been lying, either to the
police or in evidence, a judge will
consider it appropriate to advige the
jury that the mere factc that he has
told lies does not prove guilt because
there may be many reascns whiy a person
will lie. However wheve the veracity
of the Gefenci¥nt or the truth of an

alibi defence is in wssue, the judge
is only obliged to give such warning
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»if he refers to the lies as being
capable of supporiing a visual
scgentification which has been
challenged: XR. v. Pennan :1%85; &2
Cr. App. R. 44, C.A., ant R, V.
Francis [1996G) 91 Cx. App. R. 271,
Z.A. Where the judge does not
suggest that a lyiny alibi corrobo-
rates the prosecution idencification
evidence, it is degirable but not
compulsory to give such warnDing ..."

i Emphasis suppliedl

in the case before us thevre is no indication that the
learned trial judge invited the jury to find that the accused was
lying or that the learned trial judge suggested that such lies
coriroborateu the prosecution identification evidence. The warning
jiven by the judge was not mandatory but it was given nevértheless
as is evidencec by the Record. We think that the directions of
Marshh J. on the igsue of alibi were itherefore correct and satis-

factoyy. |[See also R. v. Balvin #Mills, $.C.C.A. 221 and 222/88,

delivered July 1%, 1996 - p. 13;.

IDENTIFICATION

Mr, Smith: criticized the dirvections given oy Marsh J.
with regard to identificetiion., This arvea now has a pletihiora of

decisions of this Court wiiich all emphasize and reiterate the law

laid down in R, v, Tusnbull {(1977% ¢.B. 224, A trizal judge is

regquired to give very caxeful directions in cases where identifica-
tion is a live issue. In short, whenevei the case against the

accused depends entirely or substantially on the correctness of

visual identification of the accused wiiich the defence claims to be
mistaken the judge is required to warn the jury of the need for care
and caution before they can conviclt the accused in reliance on such
evidence, The trial judge shoulu then indicate the reasons for the

necessity of this warning viz. that honest witnesses can pe mistaken




but still convincing and that in the e«perience of the Courts mis-
carriages of justice have occurred due to mistaken icdentification.

It is clear from the summing-up of the learned trial judge
that he was aware of the need for special caution when directing a
jury on the issue of identification.,

On p. 124 of the Record lfarsh J. stated:

“"When the crown's case depends upon
identification, the jury has to
approacih the problem with great
circumspect. I mean with extrene
caution. ... when it comes to
identification evidence, ... You
have to decide fxrrst of all if
the witness is speakinyg the truth,
and if the answer to that guestion
is yes, you have to go a further
step and decide, all right the
witness is speaking che truih but
is she reliable.”

The learned trial judge then proceeded to illustrate how

-an honest nistake as to identification can be made, he also indicated

that the jury needed to address the issue of lighting - the qualaiiy
of light with the help of which the witness claimed to be able to
distinguish the features of the accused, the length of time during
which the witness observed the accused. The learned trial judge
evaluated the circumstances in which KHrs., Parkes claimed to have seen
the accused. 1ie also evaluated the evidence of Shirley Hyatt.

There is therefore manifest indication of an attempt by
Marsh J. to assist the jury as to the manner in which they were to
view the evidence in order to conclude whether it was reliable. We
note however that he did not explicitly state the strengths and
weaknesses of the circumstances in which the identification was made.

The major defect in these directions was that Marsh J. did
not inform the jury of the reasons for the neel to exercise extreme
caution before a jury can convict an accused on identification
evidence, nor daid he advert their minds to the possibility of mis-
carriage of justice, oxr the fact that honest witnesses can be mis-

taken and yet convincing.



In the instant case we believe that the purported identi-
fication was made in fairly good circumstances and as indicated in

R. v. Turnbull (supra) at p. 229 the trial judge may leave the jury

to assess the value of such identifying evidence "provided‘always
however that an adequate warning has been given about the special
need for caution.® The reasons for the warning are therefore of
paramount importance and a failure to give such a direction will

undermine the conviction. {See R. v. Carl Peart, S.C.C.A. 108/88;

Scott & Another v, Queen {i589] 2 All E.R. 305 at 314-315].

The witnesses who purported to identify the accused knew
him before and the accused did not challenge this fact. This was
not a case, in-.our view, in which a no case submission would have
succeeded due to the poar quality of the identification evidence.

Cansequently we ordexed a ﬁcw tricl.



