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After a hearing which lasted two dayc we treated the application
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rey Lawson for lecvae to appeal against Lis conviction for murder

t ¢ hearing of the appeal, which we allowed and having quasted the convict
vl ontered a verdict of acquittal we promiced te put our reasons in writin ..

TTe o honeur toat promise.

Ten nen invaded premiscec 116 Constant Spring Doad on the night o

26, 1973 and these marasuders discharced saveral cshots from theis

sters, o watchmon on those premises, and inluuwig

™ . . 0 bl - . SR
Denicl Robinson cond Winston Parks. Robingon and Parks vwere hospitalized oo

Teupwiy nerieds but survived and cave evidence at the trial of Lawson tio
was eonvictad for murder in the Home Circuit Court o April 2, 1501,

Linccln Mastars had been shot in the head on the early wmerning of
Teptember 29, 1278, On the folleuing €ay Dr. Georce Cancina, a neuro-suried”
navicrned an operation on hiim and removed a bullet from the laft latersl
nun of 1is head. Iastevs <¢ied on Movember 132, some 45 days ofter the datc
cf 2 dnjury. Cnc of the live issuce at the trinl wvas the cause of deat..

Lt » preliminary onquiry held in the Gun Court before llic Honour
122 DL, Myrie, Dr. Yasmin Williams and Dr. George Cancina gave dopositionu
on ooth,  They were the witnesses upon whom the Crown rclied te prove tlc

eavce of death. 1leither doctor was present vhen the trisl came on hafore

Cogz J. oand o jury on lfareh 26, 1901, The Crown opplied under the proviciors

. .

¢t sectlon 34 of the Justicees of the Peace Jurisdiction Act te have thw
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denceitions of the two doctors wread to the jury cn the ground that the twc

1 n

o waere absent from the Island., The defence objected. There was no

donto

Tonial thot the depositions were token in the waaner provided by gsection

T

cupra altheugh, the attorrev for the applicant not being then prosent,

e oonlicent did not evercise his wisht to crogs-exomine either doctor.

)

2t tle defence vwas maintaining at trial was that there was no credil

s

evidencs that the medical witnesses were ocutside of Jamaice. The

poecuoation soushkt te surmount thies hwrdle by calling an fmmisration

[}

Calvir Callum, who said that he enmbarked Dr., Yasmin VVilliams on
Jamaica aircroft on liarch 29, 1979 bound for Miami. He said that

o~

o tooled in a2 btook kept ot the Impisvation Cffice in Xingston whic!

(&

vocords the departure and re-entry of doctors and ke did not see any

' return to Jamoica ond go he concluded that

racovrd of Dr, Yaswmin Williams

chie wos still off the Island. Mr. Callum alee said that he ewomined tihat

noea ook and oliserved that one Dr, Georse Cancina Da? left the Island or

Pew 5, 1879 and there was no record of hig return, The Tonigration Book

vag tondered and adnitted in evidence teo prove the truth of its contonts,
Mr, Morris sulmitted to the learned trial judne that the

<.

Tonicrotion Dool: was inadmissible in evidence and further that at o

trial of the accused the doctors were in attemdance at the Court
cnd avae evidence upon which they were fully cross-emominad. Dr. Cancing,

he said gave evidence i Court in July 1979 and ot o still lateyx triczl
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Iz, Iiorvis applied to the lecrned trial judze to hear evidence for the defenco

ore e ruled as to vhether he would evereise “ig discretion to cauge the

to be rend., Mr. Moragh for the Crown, was most unhelnful to

tie Court. Ue tock objection and finally the Court cver-wruled itself ond

rafuaed tc hear the defence evidence at thot etage. IMr. Daly subnitted, an
quite

‘n our viewlcorrectly, thet the Inmigration Recerd Dook was inadmiseible i

The prosecuticn he ing any evidence to slwow that it

(=

vrr o ~ublic docupent. My, Callunm admitted that me did not malke the recowd

t made under Lis direction cr supervisica., Indeed e did not kncw
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vidence in Julv 1980. In the face cf these allejriic
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10 mode the record ond he had no duty eoc to do. In relation to Dr. Cancinc,

IZ. Callum :ad nc perconal krowledge whatgsoever ¢f the contents of anv of e

R. v, Homer Williams (196%9) 11 J.L.&.. 1385 was decided in this Court

1,
v

held that the serial number of a ticvele could not he proved Ly
. j5 J

nooduetion of an invoice on which a nunber was written unless the maker of +' -
b

1

imvoice was called and lLie could say that he had prepared the invoice and . ad

coried, from hig nersonnl chservation, the serial number on the bicvecle

v, Jones & White (1976¢) 15 J.L.7., 20 at ». 22 that:

o

/. police station diary ig nct a
ou :1ic docupent. Dvidence as to
]’ B

statlon dig fy cannot, thercefore,
be led to estallish the trutl of
such: contents Lut only to egtablish
the fact that euch aon entry vas
nace. "

(o

Ve arve of the view that on the evidence beforxe the triol jud

Zrom the Immigration office was not shown to he a public docupent i tho
senee that it vas made “or the purpose of the public making uvse of it, aund Seis
asie to vefer to it. It could be assumed from the evidence of lr. Calium o r%

tmere was a police departmental recuivenent for the keepins of the reccord,

thig dnternal odministrative procedure ie not in principle different Rl
eeping of a Diav at each DPolice Station and makiug anpropriate entries
theredn, We therefore Leld that the Immigraticn Dol was nct admissible

<)

evidence to prove that Dr. Williame had rot returned to Jamaica or that

had either left Jamaica or had not roturned thercto.

In zddition te neintaining that the evidence souslt from the w

]

Mr. Callum, was inadmiseible, the defence arnued befere Rose
3 H

)
“

tlnse orpuments were repeated before us, that the issue of the admissibilitcr
of ovidence wns in the nature of a trial vithin o trial, and the trial ‘fud-:
var entitled to hear evicence orn tlis preliminerv issue Lefcre he mode his
wullng. Because neither counsel couvld produce autlicrity in supnovi of that
cutnission, the learned trial judre reluctantly over-ru

ceelined to permit the Jdefence to call evidence ot that stage,
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4, fol
not having then closed its case.

Doe ¢. Jenkins v. Davies (1847) 10 C.B.2. 315, vas a legitimanc:

suit. Lord Demman C,J. in giving judgment at p. 323 of the Report, aftex

recounting the possible conditions precedent which were required to be

a

ulfiilled hefore evidence cculd be admissible before the jury, (and in
wlich he inclucded the example as to whether the witness can take an ceth)

continued:-

“"The judge alone has to decide whether

the condition has been fulfilled. 1If

the proof is by witnesses, he must

decide on their credibility. If counter-
e7idence is offered, he must receive it
before he decides; and he has no right

to ask the cninion c¢f the jury on the
fact as a2 conditicn precedent."”

The earlier case of Bartlett v. Smith (1843 11 M & W 483 concerned
the admissibility of z bill of exchange and the contest was whether it was a
forcizn or an inland bill., The court held that when the objection was made
that the bill was improperly stamped, the judge cught to have received the

evidence in that stage of the crw e and then and there decide upon the

I'a)

adirissibility of the bill.

Another old case Boyle -,

Wiseman (1856) 11 Exch, Reports, stated

tize principle that the judge at trial must decide all preliminary questions

-

Cr

fact upon whieh the admissibility of evidence depends, and in that case it
vas Leld that before he admitted gecondary evidence of o letter, he was ouud,
vhen the cbhjection was taken, to hear evidence on both sides and then to
decide whether the document tendered was indeed tha oriéinal.

Although these were all civil cases, it would appear in principle

that there should be nc distinction in this regard between civil and criminal

cosas. UHowever, we do not have to vely on an analogy. E. v. Robinson

R. v. Harris (1972) 2 A1l E,R. 692 is both a modern case and in the field of
criminal law., Two senior police officers wére accused of committing variousg
criminal offences including corruption. The crown scught to put in evidencc
cortain tape-recordings to the admissibility of which objection was taken

by the defence. Shaw J. heard évidence on the preliminary igssue and in his

ruling at page 701H of the Report he said:
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"Although in the present case the obiccticn
wae taken con the question of the oricinality
cf the tape recordings the real gravamen of
the obiection was en attack on their authen-
ticity. The larger issuve is manifestly one
for tie jury in the game way as is the
credibility of any witness although, of
course, the jury's consideration must be
confined to evidence which is irn the Zirst
nlace admissiile. However for the purposes
of thie case, I accepted the prepositicn
that I oq&?t_ro ccnduct a _comnrehensive

engu ixy into not only the histoxy of the
tjpes‘but also t'01 nature and condition and
that £ i§“gyrwg§g I shculd Pe"rlev1cence
chb beth sides and decll_g_e‘ the question on, the
Ialance of pro uablllty in tue 11th cf all
the material before ne,!

The final case to vhich we will rvefer on tlig aspect of the eprenl

e D. 7. Thompson (1002) 2 W.IL.T., 693. There is somc similarity between tiot

"

cace and the present one. In that cose Thomoeon's first trial was ahorted.

o

witness who cove evidence of identification at the first trial was unable to
toovel te court, through illness, to ottend the subsequent trial. At that trial
tie Crown gought to »nut in evidence before the iury the tronscript of the

vitnecs'! evidence at the first teial. The defence objected and the judze wuloal

thot co o matter of low the tronsceript was admicsible. The report of the coge
at ware 527 shows that after the ruling, the judze did net immediately cause

£ transcript to be read to the jury. le nroceded tc hold o trial within a

nl to satlsfy himself thot the evidence ccentained in that transcrint wvas

prive focle credible ond cnly vhen he was so satiefied that he exerciced his

~ n

discreticn in favour of the prosecution's request. This is how the Court of
Anpmecl summarized what trnnspired at trial on this issue:-

"The Crown souzht to put in evidence hLefore the
jury tlo trangseript of Mrs. B's evidence

at the first trial, i.e. the evidence che rave
before the firsct jury. The defence objected,
ond the judse ruled that as a matter cf law it
woas adwigsible., There followed o triel within
a trial relating te the identification pavades.
The jud~e read Mrs. Bs transcript and hea-d the
evidence of Inspector Dunn, Sergeant Varcham
and Detective Constatle Pritchard. Ue ruled in
hig discretion that the transcript of the
evidence cf Mre, L., should go before the jury,
and cc it was in due course read to them."

~../
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Trompscn's case is important to chew that it was taken for rranted
ot the trial judre had jurisdiction to hear evidence on tle preliminary iogue

RSN

Iollcuing the nrocedure commonly called a2 trial within a tvial., It ig ir

cu vierr a mistake to thi:

that the vprocedure ci o trial within o trial is
<\ 1 apnooite and relates solely to civcungtances vhen the crown seecks to tender

in evidence an alleged confessicn statement of an accused perscn tc which tlo

nee objects. As the case to which reference ic made above show, tle

princinle is of general application whenever any preliminavy issue zg to tle

L= v

11ity of evidence avises. Accordingly the learned trial judse errvod
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o vhen he ruled that:

Yhg I understand it the prosecuticn are
reaquired to satisfy the court that the

g

vitnesses are not in Jamaica. The
n defence in cross-examinaticn have attacked

(\_” the evidence adduced and say that the
ritnessec concerned have veturned te Jamaica
gince the date when the prosecuticn say they
last left. Furtier the delence applies to
call evidence to show tlat subsenuent to the
date vhen the prosecution sey tle witnesses,
the two doctors left the count:y they have
returned lLerve te zive evidence. As T undev-
stand it, the nrosecution ore not saving
that they propose to adduce evidence that
the witnesses ave presently in Janaica. It
seems to me that this is a matter vhich goes
to ti:e credit of the witness concevned, thig

witrnegs being Ur. Callom, the Immigraticn
. Cfficer, and generally, evidcnco is not
(HZ> ﬂdmi,ui?le te contradict answers riven in

cresg-examination as to credit. It does net
seer: to me that thig case fallg witlhidn any
of the excenticns, and consequentlv, I am ncvw
atisfied that when I ruled earlier that the
defence cculd call evidence at thic staze as
te the witnessges concerned having bDeen in
Jomaica subsequent to March 1979, tﬁat that
ruling was incorrect. I thevefore, vithdrew
thet ruling and I now wrule that in these
civcunstances it is vnot permissible tc adduce
the evidence scught to be adduced by the
defence. It was cttempted in the course of the
subnission by Morrie to say that tliis case
is annlocous tc those cases where the question
do is as tc the admissibility o ctherwvige of a
kv" statement made Lv an accused person, but it
dceg not scen to me that ony analogy can  be
drovm to those cases. Accordingly, the defence
may not, thervefore, at this staze adduce
evidence,"




wacard are instructive and they »run this way:

7
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Greund 7 contained tie complaint that the evidence of opportunit:

iy

identification was sc slight and the evidence ¢f tie prosecution

n that regard to discredited by their inconsistencize ond

wadictions tlhat it was unveaconeble for the iux

anmlicant. The learned trial judge lefr the case to the jury co the

ot the strength or wealness of the evidence of Daniel Dokinson ns to tie
soplicont's identification. The witness Parzks had made a dock

ication on vhich the jury were properly divected to place little
credibility, The vhole structure ¢f the croun's case was constructed or

ERN

the evidence of Notinseon who said that vhen the wmer approached the

ALl

puilding in which he wae, e lochked through a window and he was alle ¢t

|
f

nale cut the applicant Lawscon. He said ot page 7 of the Decord that 1o

vas able to make bim cut as "the moonshine did bhright 5o T can make cut

A

ury to have convicted ol

baeis

orenyhody face." lle further said that the applicont entered the buildine:

£
4

eroved money fvom the pockets of hig nants, and tlereafter the anplicernt

oxy oo matel and with the aid ¢f tihe 13

he locked in the faces of all

Covae nen whe vere ineide the building., It was efter lLe Tad struck the

maren and  looked in their faces that the apnlicont, acccrding to Mr

LA .

Telingon, started choctlng., During cross-examination by Mr. Merzis, tlils

1

vitnese Nobingon, admitted that at the Preliminary Enquiry he twice sail

ot the first time at whiel e vecosnized the anplicant, was vhen the

ormlicont drew the mateh and locked in their faces That admicsion wao L=

stilling contrast to wiat e had just before seid in court to the effect

g

that he hed indeed reccopized Lavson by the aid of the light of the mocr

e Towsor entered the building. Throushcut Lis examinaticn-in-chiel
mention was made by iz, Deobingon of any factor whicl weould in auny way
vigicn o interfere with hig opnortunity to observe the fecic

hig assailent on that nipght. Vhen, however, the crcss-

aranination continued, be made certoin adumissiocng which veould tend to

credibility. The series of questions and answers in that

Wt
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"3, You also teld the court thet when you
saw lawvscn that PCZﬂlﬂﬁ e vas marcked
and wearing davk ascag?

L. Yes.

D

And that from the mement he entered
that premises to vten "e left, ".e vas
wearing mack and dark glasses? “ou
tcld that to the Ccurt?

Lo I told Liim that.
Lo Yee,
A. Ye was wearing a mask and doxk plasses.
¢. Yes, from he entered to the timo he left?
L. Yes.,m
Ten thls vitness vas re-examined he said he was a2ble to know that
t'e nar was the applicant because:
YAfter te had on a mask he kind a tecl it

off Lis meouth and drop down under Lin
throat,"

[

roic expleraticn tock Mr. lMorric by curnrise. Ile wes given nermissicn oo

.er cross-exanine thie witness and Mr, DRebinsor adnitted that
= "ad attended two previcus trials at bhoth of which he had given

azoinst the applicent on this very charge, that thaot wac the very first
rine at wiich he was saving in court ox tc arvene that the applicant ol
mavtially vemeved his mashk vhen he was in that zcon and go expoged the

levra part of Lis face,

roori, whare the assailant is mashed and is wearing dark

L_
rlasces, it would be wvirtually inpcssible for a pevscn to identify that
oL ! N ¥ 3 b pas BRA pevecn oo Lde £y 0o
ascocailant if he is »elying whiolly con his wvisual identificatior of that

cergon' s Zacial features, The introducticn of a2 light in the form of a

“ted nmateh would nrovide light ut little wmore than a fleeting zlance of
even a fully-~evposed face. The force of the defence submissions te the

that the witness hed deliberatelv and dishonestly ~iven “imsel” =

Teiter coportunity to recopnize his assailant than e in fact had, and i

1

believed, During his summing-us

rose circumstances e cught not to be

D




Learnoed trial judge remined the jury of the defence strictures and added,
dwen will hear in mind too the point made by counsel for the crown tlat
vitnecses are questioned on evidence adduced in this Court and e may nch

save been previously acked how he was able to identify the accused if he

To us it oppears inconceivable that a witness who had been precis

ol

is description of tie disguisc adopted by his assailent -ud who had

riven evidence on three previous oceasicns, could rosgibly forget or ol
tine

tr relate at one/or other in tle course of tlhose trials that the assailant

e .

-2l nartially unmashed himself and so provided him witl the onportunity ic

a nositive identification. The explanation suscected by coungel ©
the crown and unfortunately vepeated by tlhe trial jud-e as to the veascn v 7

te vitness had pot volunteered this crucial niece of evidence, nor had it

ertracted from him previcusly, by counsel, assumec a Ligh level of incomneterce

[N

o v.e ecarlier trials

o

as te which we bave no evidence. Mr, DPolinseon's clooo

unecuivocal evidence was that the assailant vos masked and wee veaning

ime e entered the »room until the time he leoft, =
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Bad Teft bimself no oo fov mistake or failing nemory.

that he leamnt

Lz, nscn gave evidence in exanination-in-cli

Ty a colleague to whem be spolie whilst he was in the hogpital that the

cnplicant wae an ex-policeman, Defence Counsel attempted to croses-examiie
I, Dobinson as te what was the nature of the convevsaticn which he had vii
+.38 colleasue to datermine whether the witness'! identificaticn of the

rav

annlicant was, or might have, heen influenced by wvat e had been told. 7o

h

leawsad trial judge so restricted the range of questions that defence

counsal could ask, that counsel was effectively denvived ¢f the cpportunity

to evplore this agpect of the case. Ve are clearly of the opinion that

1ce counsel vas entitled to test the neans of knowledge of the witnoss

¢

i it transpived that someone who was not present at the scene o Ll

had told Lim that his assailant was Lawgon, the ex-policeman, thot

"0

—euld have been a most velevant ceonsideration fox the jury. There ig no

\ 9
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g’ steace to the objection that what cueh an informer night have told
lr. Rolinson ig hearsay and inadmissible unless the informer is beins

cenllian

2d as a witness ov thet he had made hie statement in the presence

o the accused. See Subramaniam v. Pullic Prosecutor (1956) 1 V.L.T,
"Ch. If it can be shown from the mout™ of the witness that he does not

crear of his cwn personal knowledge, little or ro weight vill bLe
acccrded to his gworn testimony.

have said earlier the intvoduction of the Immigration Took
irto evidence to prove that Dr. Yasmin.williams had not returmed to
Jamaica since che was\seen to leave the Icland by M. Callum on Ma~ch
0 "

22, 1279 and to prove that Dr. Ceorge Cancina ic out ¢f the Island, was

impernicsible in lav, There was therefore no evidence to satisfy cne cf

“

FURN

toe conditions precedent in section 34 of the Justice of the Peace

Judcdiction Act in wesnect of Dr, Georse Cancing

i le

o

The deposition of a witness who is absent from the Islend can only
te adnitted in evidence wit’ the consent of the trial judee. Thic is
crotessly provided Zoo in the provisc to section 34 gupra. In the instant

~

coega it was the duty of the learned trial judse to lLear evidence on the
iccue ag to vinether the two doctors were out of Jamaica. e should,
o ditionslly, have gone on tc hear the evidence, which the defence sought
to tender, viz, the transeript of the evidence viich the twe doctows had
siven at the previous tuials. When =211 that material was before binm, the
Tearned trial judee could then have exercised liis discretion as to whether
o not te vould aduit the depositions inte evidence.
llad the learned trial judge permitted defence ccunsel t» cross-
eremined Mr, Dobinson about his means ¢ knowledce of the identity ol the
enrlicant, evidence might have emerged wiich could have assisted the deferce.
In the final anal-sis, the evidence of identification of Mr. Rolincen

oo o manifestly discredited that ne reasonable jury properly directed

Lave convicted.

M

n
B

[5)

Tor these reasons we allowed the appeal, juas’ed the conviction

antered a verdiet of acquittal.
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