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I8 THE COURT OF APPEAL

SUPREME COURT CRIMIHAL APPEAL WC: 156/9(¢

COR: THE HCN. MR. JUSTICE FCRTE, J.A.
THE HON. MISS JUSTICE MORGAR, J.A.
THE HON. MR. JUSYICE GORDOH, J.A.

R. w. JCEL HALL
4dpplication for leave ©o appeal

Terrence Willisms for Crown

25th Hovember, 15%1

FORTE, J.A.

On the 5ih of Novembsr 1990 vhe applicant was convicied in

vhe High Coury Divisicn of the Cun Couri: sitting in Trelawny for
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of firszarw aund shooving with
1 o five years and on counib 2

izbour, sentencss Lo run con-—

o

currently. Hiz application for leave %o appeal was considered Y
a single judgsz sitving inp chambers and was refussd. 1t now Ccomes
bafors us foxr review. —

The facts out of which the cenviction zrese occurrsd on
Serurday the 10zh «f Avgust 193C. &l about $.30 p.m. on that
day Dzt., Traovor Gooden, while at homs, recnived some iaformation
ana as a vesuly he woni under a Lree in iths fromr of his home at
Bague in Trelawny. Wwhile there, ho saw 2he zpplicant walking alons

aiong ihe read coming wowards him. The Datactive then weni out in
his service revelver and shouted to the applicant "peolice, don'i move.
it at ihe Deteociive and fired at the Dalsctive who flung nimself to

tne ground to avoid being hit. At that time the Deteciive then

fired a shot 2t ths applicant who ran in the direction from whence



he had comz making geod bis escaps. Detuciive Goodan hestifiad
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an 2xplesion which, boaczuse of his sxperiznes

entificd as caused by & shoi being
fired from the gun. He had also obsarved a flash of light coming
from the gun at iha time ho heard tha explosion. Upcen his

evidance, the lzerned trial judgs correctly in our view concludesd

Detocuive wilbh imient oo do Dilm soricus LGaTn Tha Deuective, howover
wag foriunate to oscspe injury. The defeucs was two-fold., Piratly,
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receiving Lwe moior CAr mag rams baoleonging o the Detective, Sha
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tness. He =astified to having plsaded guilty we that charge and
boing sentenced to threc months impriscmmont. The Dotactive, he
alleged, had not besn satisfied with the sentence that he had bzen
given and thercafner threstensd Lhat ha will have te “live up in ths
sky." The applicept also meintainad at rhe tims, cthav on the day. of
the incident hes was no where in Trslawny but was in facht in

Rio Nuevo ip St. Mary. His defencs thersfore was an alibi. s to
his first convicrion, the defence counssl who appearsd For tha
applicant a2t the rriazl never suggssiaed ©o the Detective Lhat the
incident in rslaticn to the stealing of the mag rims and the
applicant's subseguant trial was the reason for his 1dentif

the applicant @s his assailant. It was howsver put o the Deisctive

w

t the trial thst Detective Gooden was carrying cut a vendeita in
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relation to the applicant and thar his account of the incident for

which the applicant has now bean convicied was a fabrication. Those
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The lzarned trial judge found the Detsctive o be & creodible

and reliable witness. In doing so he usad the following wordss
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I have taken inuo acccount fhﬁ way in

wirich Cpl. Goedsn gave his evidence,
how ne respondsed Lo qhtsLﬁona both
i chief and undsr creoss-sxamination

znpa afvex qmﬂn;ag nis bVLQaﬂC§p and
'n mxnd the manner in which

¢ L come to the conclusion
that Cpl. Gooden was 2 wruthful witness.®

The learnzd svial judge also accuptad the Detactive's ovidencse
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of the identificatieon of tha applicant. In dcing sC¢ he examined
the cpporiunity which that witneze had oo identify his assailant.

The evidsnes revealed vhat when Beteoenive Goodon first saw the
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applicant, the applicant was zhen 2% ch: away from him and coming
towards him, he cbserved him while ha coversd the distance t©o one
chain away whare he stopped on the commané of Dercctive Cooden.

Up ©o the tims the applicant pulled the ravoiver, be had bean
cbsaexved by the Detective for 1% minuies, that the conditicn of

the lighting was good, bscaussz just abgut whers the applicant

-

stood; as he pulled ths reveolver thsre was & sbroet light. The
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Derective also had known the applicant for 12 years and was
accusiomad to seoing him at leasi twice pey wesk, but had not sean
him up %o a pericd of thrge months. The losrned trial judge alsco
eéxpressad himsclf as being aware of the dangers of acting upen the

avidencz of visual identification and of the reasons ?nermfoz and

A,

in the 2nd found that the Deteciive was no: only credibis but his
identification of the applicant wss accurate and ummistaken.

The applicznt filed without benefit of counsel, several grounds
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The case dependsd solely upen 2 finding of fact. Thare was
#vidence which, if believed justified the conviction. The learned
trial judge clearly analysed the svidence and cxpraesssd correct

principles of law and in the znd convicred the applicant We saze
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ne reason for which vo intrrfere with +his conviction, tha
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application for leave to sppeal is thesrafore refused. We ordered

howgver that the sentence be commanced from Sth Fgbruary, 1991.



