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DOWNER, J.A.

On 4th January, 1591 John Franklyn whose busiress
encompasses meat impoxtation, farming and vending was convicted for
receiving 28 paintings knowing them to be stolen.
His Honour Mr. Wesley James a Resident Magistrate in the parish
of St. Catherine who conducted the trial, imposed a sentence of
two years hard labour. Franklyn now appeals to this Court to
set aside that conviction and sentence.

The Crown's case

The doctrine of recent possession was the basis of the
finding of guilt. in giving an explanation for possession, ihe
Resident Magistrate found the accused had given an unsatisfactory
account and also that he had lied. The crucial findings of
facts were as follows:

Heeoass I find that his lies are
relevant to the charge of Receiving
made against him and for no other
reason,

i am further satisfied that

the #Accused is lying in an attempt
to explain away his guilt.”
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It is appropriate therefore to examine the
circumstances by which Franklyn the appellant came into
nossession of the paintings and the various explanations he gave
of those circumstances. It is undisputed that the paintings
were sent to him in two cases from London as is evidenced by
the Bill of Lading, exhibit 2. 7The Bill of Lading as a document
of title entitled the appellant to clear the gocds from the Wharf,
see section 13 of the Wharfage Act. It was not ascericained in
the Court whether the appellant read the Bill of Lading, but it
did have a clause in section i pertaining to valuables, which
was defined therein to include: "“valuable works cf art or other
precious or rare objects of any kind whatsoever." Further
clause 1 specifically states that:

"Except under special arrangements
previously made in writing, the
Agents will not accept business
relating to valuables, livestock
or plants. should any Customex

. nevertheless deliver any such
goods to the Agents or cause the
Agents to handle or deal with any
such goods other than under special
arrangements previously made in
writing, the Agents shall not be
liable for any loss or damage to
or in connection with the gcods,
however caused.”

This was a circumstance the Resident Magistrate mustc -
have noted because if this had been a shipment above board, the
contencs would not only have peen firmly in Franklyn's mind but
he would also have given that information to his broker and
the customs authorities.

The paintings were cleared by the appellant’'s customs
brokers without an invoice. The C.I.¥. valuation was a mere
$3,000.00 and the total duty was $2,9%9u,.00. These paintings
were carried to one of the appellant's fiomes in Spanish Town

which was rented to Marcia Lee Betty who gave evidence on his

belialf, Because he told his broker, Norman Powell that the
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paintings were a gift, the matter slipped through the Jamaican
Customs without any expert valuation or any proper information
being givern to the Customs. Valuable paintings had eluded the
usually alert customs officers in London and Kingston because
of a deliberate concealment of value and the failure on the part
of the consignor to insure the paintings which is normal in a
transaction of this nature. The inference must be that from the
time he was in receipt of the Bill of Lading he had a felonious
intent and this was the reason for concealing ithe true nature of
the consignment. The consignor concealed; Franklyn concealed
and tlie matter remained undetected for a while.

As for the ownership, possession and larceny of the

paintings, the unchallenged evidence was tnat they belonged to

the municipality of Bertona, italy and the Mayor Mario Marcantonini

gave evidence that several paintings were missing from the museum
on Z7th October, 1987 and +hat {(he matter was reported to the
police. The first time he saw those paintings again was in
Jamaica some 10 days prior to giviny evidence in Court. He
recoynized the paintings in Court as those stolen from the
Bertona museum and he also stated ithat someone was arrested for
larceny of the paintings althoughi the notes of evidence do not
indicate wihere the airest had taken place. It.should be added
that he said that he gave no one permission to remove the
paintings from the museumn.

As regards the value of the paintings found in the
possession of the appellant, the Crown relied on the curator
Malchiodo Gugliemo whce holds a doctorate in architecture and is
an expert 1n restoration, preservation, security, and valuation
of paintings and sculptures. The valuation he stated was in the
region of $USL,200,000.00. He too reporis that the paintings
were missing from the museum. He added that he was obliged to

inspect the museum at leasi once per week and he also identified
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2% palntings here as paintings stclen from the Bertona museum.
They were shown to him by the police.

The other aspect of the evidence came from the customs
broker and the police. 1t was from the evidence of ithese
witnesses and from the appellant's demeanour in Court chat the

Resident Magistrate inferred knowledge in the appellant necessary

to raise a prima facie case against the accused that the paintings

were stoien.

To the customs clerk dorman Powell, who cleared tihe
goods, Franklyn said that the paintings were the ugliest things
that he ever did see and that he could not put them in his house.
The reason he gave for not hanging them in his house was that
they were only appropriate for chasing ghosts. This could be
interpreted as the facade Franklyn used to conceal his
felonious intent.

Corporal Cameron was ithe first of the police witnesses
and when he went to the liome of the appellant and announced
that Det. Sgt. Burgess was investigating a case of the theft
of some paintings agaiast hiia, the appellant replied that he
did not have any knowledge of any paintings. ‘fhat was on
25th April, 1990. Yet the cusitoms clerk, Norman Powell had tcld
the Court that eacrly in 19¢u his client, the appellant Franklyn
had enguired of him the rate ¢f duty on paintings because a
friend of his had come to the house he was building and had
offered to send him some paintings as a gift. Powell had
subsequently told Franklyn that the rate of duty was 0% and
theie¢ was Consumption and Stamp duty as well. Further,
the Bill of Lading was handed to Powell towards the third
quarter of 1988. Additionally, Powell had to go to the

appellant to collect the duty at his place of business wher

meat and farm products were sola. The untruth to Corporal Cameron
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was another instance of his distortions from which the
Resident Magistrace inferred a felonious intent, and which was
capable of raising a prima facie case of guilt.

Another instance of the measure of Franklyn'’s mind is
to be found in his response to Sgt. Burgess at Spanish Town Road.
Corporal Cameron took lim to the Operation Squad Headqguarters on
Spanish Town Road where the appellant was introduced to
Sgt. Burgess. There 5gt. Burgess told him that he was
investigating the theft of some paintings and that he had visited
42 Queens Avenue in 5t. Catherine where the paintings were found.
He was shown the crates mairked J. Franklyn c¢/o dupericr Customs
Brokers, Kingston and specifically asked how he came by themn,
from whence the pictures came and how much he had paid for customs
clearance. in response to the guestion concerning duty paid,
the appellant said $¢00.00. The Resident Magistrate however had
the evidence of the duty paid, as Jjust under $3,000.00.

it was now the turn of Sgt. Buirgess to give his account.
He recounted how armed with a warrant under the Unlawful Possession
Act he visitced 4Z Queens Avenue, Horizcn Park and called on
Mrs. Betty at the home she rented from Franklyn and how he found
the crates which were shcown to the appellant., Under caution
the appellant said the paintings were given to him by his
brother-in~law Stephani Rubena and two other men whose names he
did not recall and that he uid not know from whence the pictures
came. It was against that background that he was arrested.
Vhen the HMayor of Bertona went and identified the paintings at
Uperation Squad leadquarters, Franklyn was sent for, and the
paintings were identiified in his presence. The officer made
efforts to contact the appellant‘s brother-in-law through
interpol but without success. He was never able to ascertain the

other two names from Franklyn.
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One name which was never given to the police was
that of Gordon Fernhead, whom the appellant on the advice of
his lawyer, approached to provide the invoice connected with
the paintings. It was against this background that the Resident
Magistrate rulec that Franklyn had to answer the Crown's case.

The grounds of appeal

Tne nub of the first ground of appeal argued by

Mr. Phipps was that the Resident Magistrate made a final

&

determination of guilt agsinst Franklyn at the close of the
Crown's case. On this aspect, the record states "Court rules
case to answer.” This Court has examined the Resident Magistrate's
notebook and we can detect no evidence in it that he made a
final determination then. It is true he summarised the evidence
up to that point but that could be no basis for finding ithat
there was a miscairiage of justice. However, we reiterate that
the better practice for judges of first instance in adjudicating
on submnissions of no case to answer in cases of contested
evidence, i3 to rule thar there is a case to answer without
recourse to a rehearsal of the evidence. 5 there was abundant
evidence ifrom which it could be inferived that Franilyn had a
felonious intent, there was no meriv in this ground. it should
be noted that this ground (6) of the Notice of Appeal drafted by
Mr. Chuck omitted a vital paragraph. When this was brought to
the attention of Mr. Phiipps, he graciously acknowledged that this
was an erroi on the part of his junior.

+t was also contended that although the Resident
Magistrate recognized that he had to make a finding of guilty
xnowledge, he did not so find.

Thie accused gave evidence anua stated that he was cne
of a group of investors which included Stephani Rubena and

Gordon Fernhead who planned to build a Spanish Village in 5t. Ann
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tc coincide with the 50Uth anniversary of Christopher Colcmbus'
voyage of discovery to these parts. He said that he would
contribute land, which he had bought and co-ordinate the local
expertise., The group was 1in Jamaica in 158%y.

He had received a number of items fiom them and he had
built a storercom tc house them. The paintings were one such item.
Zignificantly he said that the things sent to him were not new.
Some were old and sume were antigues. BSuch a statement does not
indicate a lack of knowledge of art. Even more significant was
the introduction by the appellant of exhibit 7 the invoice.

He stated that he had received it after the paintings were
cleared by the brokexr. although the Ciown opposed its introauc—
tion, the ruling of the Court below was that it was a document
received in the course of the appellant’s dealings with the
paintings and was admissible. The defence correctly ccntended
that it was a dJdocument which would have "acted on Franklyn's mind."
So this aspect must be examined. It nmust have acted on his maind
because a notation therecn was that the appellant had requested
Fernhead to secure the document. One inference was that the
paintings must pe retained indefinitely as twelve of them were

to be selected by Fernhead for his own use and the others were

a personal gift to the appellant for expenses he had incurred

on Fernhead's behalf. In the notation, Fernhead declared

himself to be a British subject resident at “"Warwick?,

Catell Road,; England and the invoice is from Gordon'’s Anciques

of Cattell Road, Waiwick. 7The date of the notarisation was

oth July, 1%8¢. The Bill of Lading indicated that the shipment
of paintings was 29th May, 1963. They were cleared from Customs
on 12th June, 1988. Yet the appellant never mentioned Fernhead's
name during the interview with the police or to his customs

brokers. The amount on the invoice is £15,00C sterling which is



a tidy sum, although far below the value ¢iven by the Curator
'4 o

U5%¢,000.006.00.
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which was in the region o
£ specific finding of the Courtc below wass

"The Accused testified that the

paintings were sent to him by one

Fernhead, one of the ‘partners' in

the Spanish project which has been

planned for Lt. Ann and that some

of them were for that project anc

the others were in gift for his

house. "
it was from this among other findings that the Resident Maglstrate
was able to say categoiically:

“I am further satisfied that the

Accused is lying in an attempt

to explain away his guilt.”

Since the Resident Magistrate stated that he was

further satisfied that the accused was lying, it is pertinent
to ask what were the prior findings which enabled him to £ind
guilt to the extent that he felt sure. There were the varying
accounts as to who sent him the paintings, firstly, a friend,
then his brother-in-law and two others, then as investment as
part of the project in St. Ann; then from Fernhead. He told
an untruth about payment of duties. He said to the police that
he paid $¢00.00 when he had paid $3,000.00 and initially to
Corporal Camercn he said he knew nothing of any paintings.
Further, at no stage to tiwe police did he mention Gordon Fernhead,
In this zregard it is appropriate to state that there is
authority for saying that it is not expected in receiving cases
that an innocent accused would give different accounts as to whe
sent him the paintings: see Theodorus 3 Cr. App. R. 270 at 271.
Franklyn was a man who from the evidence did a considerable
armount of importing. He would therefore have been experienced
in handling invoices and Bills of Lading and conversant with
duties. It was because of these distortions and lies that the

Resident Magistrate inferred that there was a felonious receipt
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of the paintings and that his account of the paintings, coupled
with the storage cf theia in Horizon Park in an outroom which
were acts of concealment.

There were some further answers elicited in cross-
examination which implicated the appellani. Franklyn admitted
that when the police spoke to him he had the invoice which he
considered important. He also stated that Fernhead had come to
Jamaica after he had received the paintings and had told him
that the paintings were bought in Japan and sent to Jamaica.
Further, he said "the plan for all the things was to sell them
including the paintings.” It is clear that he concealed the
invoice and Fernhead's involvement in the shipment because he
feared that the police would then have a lead to his co-conspirator
Fernhead. As for the planned sale, this important answeyr
emphasized his felonious intent from the time he had received
the paintings.

What is the principle of law applicable to a finding
of guilty knowledge on the part of the appellant bearing in mind
the doctrine of recent possession. Implicit in the judge's
findings is recognition of this doctrine. The paintings were
stolen on or around the 27th Cctober, 1937 and the accused
came into possession on 19%th June, 1988. Having reygard to the
nature of the goods stolen and the time that elapsed between the
larceny and the receiving, it was open to the Resident Magistrate
to f£ind that the doctirine was applicable. The Resident
Magistrate's findingsiconcerning the explanation which he found
to be lies must be assessed against the law enunciated in the
cases cited to illustrate the principle involved. These cases were

R. v. Isaac Schama and Jacob Abramovitch 2 Cr. App. R. 45 and

R. v. Hepworth Fearnley {1955} 2 &1l E.R. 918. At page 49 of
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is the following passage:

"Where a prisoner 1is charged with
receiving recently stolen propertcy,
when the prosecution has proved the
possession by the prisoner, and that
the goods had been recently stolen,
the jury should be told that they

may, hot that they must, in the

absence of any reasonable explana-
tion, find the prisoner guilty.

But if an explanation is given
which way be true, it is for the
jury to say on the whole evidence
whether the accused is guilty or
not; that is to say, if the jury
thank that the explanaticn may
reasonably be true,; though they are
not convinced that it is true, the
prisoner is entitled to an acguittal,
because the Crown has not discharged
the onus of proof imposed upon

it of satisfying the jury beyond
reasonable doubt of the prisoner’s
guilt. That onus never changes, it
always rests on the prosecution.
That is the law; the Court is not
pronouncing new law, but is merely
restatving it, and it is hoped that
this re-statement may be of
assistance to those who preside

at the trial of such cases."
(Emphasisis supplied)

Explaining this in Hepworth Lord Geouadard, C.J. at page 919

¥ eeseso IT is not necessary toO

use on all cccasions the formula
which was used in R. v. Schama,

R. v, abramovitech 119143, 64 L.J.K.E,.
396 112 L.7. dsl; 79 J.P. 164

14 Digest 430, 4545 because that case
which is constantly cited in matters
releating to receiving, lays down

no more tnan this: if tlie explana-
tion given by the prisoners which,
when chey have given it, becomes
pact of the sum of evidence in the
case, leaves the jury in doubt
whether the prisoners honestly or
dishonestly received the goods,

they are entiiled tu be acguitted
because the case has noi been

proved. case 18 never proved

if the jury is left in any cegree

of doubt." (Emphasis supplied)

saids
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Ancther important statement of principle is to be tound in
Sbarra {1918; 1¢ Cr. App. R. 1lb:
"The circumstances in which
. property 18 received may in
(v/ themselves be sufficient proof
thae it was stolen andg that the
defendant inew that fact.”
in applying these prainciples to the present case, the
finding of the KResiden: Magistrate was that he rejected the
explanation of the appellant as to the different accounts he
gave oi how he cawie into pessession of the paintings and that
1t was all an attempt Lo explain away his guilt. In summary,
there was an absence of any reasonable “explanation” which left
(~/ the Resident Magistralte in any doubt as to the appellant's
guilt. This was a clear finding and it was justified on the
evidence.
There were two other grounds of appeal Firstly, the
evidence of the Mayor and Curatér was convincing as to the
identity of the paintings znd were correctly accepuved by the

Court below.

C:“ the fifth ground of appeal reaus as follows:
"5, That the appellant was denied

a fair hearing contrary to section 20
{of the constitution} in that no
statement in the possession of the
prosecution was made avallable to the
defence; in particular, the statement
from an expert, Dr. David Boxer,
indicating his opinion of the value
of the paintings."

Perhaps it is useful to seit out section 20(Ll) of the constitution

which reads as follows:

( ) "20.,-—(1) Whenever any person is
~ chargyed with a criminal offence

he shall, unless the charge is wiih~
drawn, be afforded a fair hearing
within a reasonable time by an
independent and impartial court
estublished by law."
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cecvion i3 of the preamble to sections 14 - LU of Chapter «Ii

of the constitution enumerates the Fundamental Righis and
Freedoms. This chapier was enacted on the presumption that the
procedures in thwe Courts which existed prior to the coming into
effecc of the constcivution provided a fair hearing to an accused.
Those procedures gave ihe accused adeguate information to

prepare nis defence, to call witnesses, and to

o

nswer *the charges
preferred agains: him. The presunption was that the laws in
force which contained provisions dealiug wich Fundamenial Rights
conformed to the constitution. Furthermere, this presumption
was lirrebuttable, as was evidenced by section 26 (&) of ihe

constitution which reads -

uuzé. \fl“7).......'......l......lﬁ.
(€ Wothing contained in any

law in force immediately before the
appoincec ¢ay shall be hald to be
inconsistent with any of the provisions
of tnis Chapter; and nothing done under
the authority of any such law shall be
neld to be dcne in contravention of

any of these provisions."

See D.P.P. v. Hasralla 11947, £ 4.C. 238. 'The essence of

Chapter L:ii of the constitution was thal Lt enshiined tineless
comuion iaw prainciples as to how the balance was to be struck
between the rights of the individual and ithe role of the state.

The most recent codification of such piinciples when the
constitution was framed was the European Convention On Human

Kights and those were the guiding principles prior tc the appointed
day for pacliamentary counsel who dratfted the laws on behalf of

the legislature and for the judiciary who interpreted those

laws and developed the common law 1n adjudicacing on auisputes,
brought to tihe Ccurts for resclurion. Barlier codifications

which played a similar role werc Magna Carsta and the Bill of

Rights enacted Ly Parliament at Westminster.



What were the actual provisions in the Judicature
{(Resident Maglstrates) Aci which were presumed to secure those
provisions? Sections o7 and 272 were two of the sections
which govern the commencement of the trial., it iz useful to
cite section 272. It reads:

"272. On a perscir being brought or

appearing before a lMagistrate in Court

or 1in Llhambers, charyed on information

and complaint with any indictraple

offence, the Mayistrave shall, after

such enguiry as may seem to him

necessary in order te ascertain whether

the offence charged is within his

Jurisdiction, and can be adequately

punished by him under his powers,

make an order, which shall be

endorsed on the information and

signed by the Magisitrate, ithat the

accused person shall be triea, on a

day to be named in the order, in tne

Court or that a preliminary

investigation shall be held with a

view to a committal to the Circuit

Court."
The procedure foilowed in this case was the ustal one. Crown
counsel opened her case on the basis of the evidence, she
proposed to marshall and the Resident Magistcate made his order
on the basis of section 27Z. There was the initial cpportunity
for the defence tO make an enquiry regarding Dr. Doxer. His
name was not on the back of the indlcument so that it was obvious
that he was not beiny called by the Crown. If his evidence
was "material in the interest of the accused"” in accordance
with section 280 of the Act, the Resident dMaglstrate would have
taken such steps as was necessary to secure his presence as he
was a Jamaican expekt on the valuation of paintings. The recoxd
discloses that no steps were taken by the defence tu secure
br. Boxer as a witness.

This ground of appeal therefore must fail. k hopeless

ground of appeal cannot be made good by dressing it up in the

language of consticuticnal law. What the ground of appeal does
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gemonstratep. is that the framers of the constitution were
correct in presuming chat tne righit to a “"fair hearing” was
enjoyed by the people in Jamaica in trials in the Resident
Hagistrates' Courts. A&lso that the constitutional guarantees
were wmeant as a protection against any future infringment of those
rights.

We have given the submissions of Mr. Phipps our
careful consideration and have ruled that the appeal is to be
dismissed. The conviciion and sentence are to be arfirmed. The

sentence is to run from the date of cunvicuion.



