L : 11th Febrimry, 1960,

:L,_‘..'LL.I.‘:_.I,_,.Q.A ‘

I Ty APrEEAZL  eovnd

C My APPLAL 10, 214/62 | : '

BEFOUL:  Mr. Justice Duffus - President (Adg).
Mr, Justice Lowis

Hre. Justice Moody

DBE I 34 VS, J OS5 O L YN S AV

Mr, loward Namilton for the Appellant,

Mr, Churchill BRaywmond for the Crown, | ’

JUBGHEMT OF TIU COURT DLLIVIMED OY Mit, JUSTICH DU',-'“!’-\:"S

Joscelyn Shaw was conviclted in the Home Cireuit Cod%ﬁ'dn
the 29th of November last year on an indietment containing two
comnts, The first count charges shooting with intent, that he,
Joscelyn Shaw, on the 27th of ey, 1902, =2hot Aston Hash with
intent to do hinm grievous bodily horme Ihe second count charges

wvounding with intent and that connt velates o iun zame incidend

as the firat count and this charizes wosanding dston Jdusa with rf
: 2
intent te do him ;rievous bedily h.rm, He w 3 esavicced on ﬁ

Joth counts. f
Ihe case for the Crown was itiat the comvolainant Nash i
. _ - . _ . |
w28 in 2i1 area of Kingston known as Jack-o-<all dnd thet while |
be was in ihnb arep the appelleat ond a sian named ¥ash, exchanced
certain words, The appellant is supsesed to have said to Hash,
~twhat thisg dasta look on ne for. I don'i lilke lasta men loais at
me!, There scemed to have been some further talk between the
two men and the Crown dllr:g_:r,es that the appellant then took up a
<stone and struck Nash and that MNash piCked up the same stone Lhrev
it back at Lhé aceused and hit him, Whereupon, without hpyihing

further happening the appellont is said Lo have drown a revolver

from his poelket, aimed it, fired it end the “ullet struck the
complainant Mash on his shin, aft.r wuich the appellant -ot on

hia bicyle ond rode avay bastily.
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.and-also that they sccused the appellant of being 'a police inforner!,

a crowd of people coming down on him and persons in this erowd vere

e e . e e . |

|
.Sj;;. R , 2, |
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The case for the appellant was ithat he rede his bicyele into |

|

this Dacli-o-wall erca to pav a visit to a friedd., The friend was not {
Il

ot howme and wlen he was leaving the area he heard people taliing about

hinm, le says that these pecple threatened hin - something to do with E
|
the General Elections whieh had been held a month before. Words to the

effeet, 'we couldn't get hir in the election tinme but we zet hinm now!, |

The.hpﬁollant sayé that the complaiuant vho 19 a Rastafarian had a stone
in hie haud and as he the sppellant was roing awvay ae felt a bdlovw,

The blow was from the ssvone which had been tﬁ;ovn by Nash., The appellant
says he then suffered great pain and was leaning over on his bicycle.

ffe closed his eyes for a while and then when he onened them, he sair
sﬁying.thut they were ;oing to kill uim; and thot when these ;eople
were a short dis?ance awny from hia, he drew his revelv:r from his
pocket and fired intending :o seare off the crowd aand prevent them fron

Ycominz c¢own on hia' to use his own words,

It transpired that the agpellant was very seriously injured.
The btlow from the stone broke a }ib and his splecen was rupbufed. e
was adsiitod vo a .osnital apd was detaine! there for 3o0ae tiza. 1
think his spleeun azd to e reomoved ia as operation,
-~ Ab tire hDe-rins of this anpeal, Couasel for zhe am-sellaut reli-d
on one zrowd, thai"the trial vJedse nad zisdirected phe Jury b7

ivtinacing vo thea that firing a zun on aa unaramed crowd in the process

raasonable iforce! aad in the

e,

of attnck might no% de the excreise o

course of nis argaaents, he further submitted that the learned trianl

L3

Judze did not give tac jury sulficient assisiance in his direelions on

the nuatter of solf-defenca, that he failed to inform thew that reasonable

£

apprenhensisn of violeuce on the pari of the apvellaat, in vi%w wi the fae
t%av a hostile woi of persous was anprcacuias the appell.nt who was by

hinself and in view of tho faet also thit Lie apuellant had. already

receives voerions injury % ihe kands of ihe casplolasnt vho ves 3 neipber

!
ostile =zob would jusrvify or ni bt justify the nuse of a fire-arns

5

of ithis
by the apnellant, ) e
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of the direetions to the Jury wos any diveetion rmiven to ths jury on the
question of rensonable apprehension of violonece, It seema 4o uvg in the

circunslonces of this ease that the learned Judse should have nssisted the

dury by inforaing then thot if there wad rensonnble epprehension of wioleneo

in-thg élreunstunted of this-ensel Lthat the appellent night very well have
) e

[EION

been justified in using a fire-arm even though there was no cvidence thai

any nember of the hostile crowd was arned with an offensive weapon,

1t is our wiew that the failure to give this direcion in this case was most

unsatisfactory. The jury were cutifiled on this most important peint to huava

had assistance, Bo, in the circumniances, we propose to allow the appeal,

Another nmatter hans .een brought vo onur attention by learned
' ‘¢‘ ;,)..“ .
Counsel for the Crovn and tlnt is that the verdict of the Jury was not
: !

_unan‘Fous ~ it was a verdict of six to one wfnﬁdwthutwﬁha-durylsmvvr&icgl
S e el
vas taken before the expivation of sne hour,
Section %4(3) of the Jury Law provides thai: the jury nay return
& verdict which is not unanimous -~ the exact words of the Section are
tafter the lapse of one hour fron the retirenent of ths jury be received
by the Court as ibhe verdict of the Jury!, The transcript of the evidence
shows that the verdict was received two minutes before the expiration of
he hour, " If that is so and wvresunmably it is, as Couunsel for the anpellantc
who alro apprared in the Court below, informs us that he did notice the tiuz
end the jury were ont for less then an sour, 1t appears te us that the
verdict can not be accepted, It should not have been accepted in the
Court below and in the circ.astances the trial would be a nullity.
We proposc, thércforé, allowing the appeal aad ordering a new trial,

The conviction is nuashed and new trial ordered,

Bail will be allowed in Fifty Pounds pending the new trial,
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