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Sr. Randolph Williams for the applicant

Lliovd Hibbert, Deputy Director of Public
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17¢h Boril & 27th June, 138°%

DOWNER, J.R.:

This is an applicaticn for leave to appeal against

and a jury after a trial during the period Octcber 23-27, 1987,
in the Home Circuit Court. The charge in the indictment was
murder but the jury returned a verdict of mansiaughter and a
sentence of fifteen years hard labour was impcsed. Leave to
appeal was refused and we now put cur reascons in writing.
There were twe eye-witnesses for the Cxown in this
sordid domestic tragedv. The most comprehensive account was
given nv the brother of the Aeceased, Andrew Tomlinson, who

was fifteen years old at the time of the incident. He

a conviction and sentence for manslaughter before neckord, J.{Bg.}



recounted that on 31st Julv, 1285 his elder brother, the
deceaced Donald, went for his morning's wash and that his
wncle the accused attacked Donald with a long knife and
chopped him in his Head. When Domald faced the accused he
received'another chop in his face and then the knifs vas
nushed in his side. Just about that time Donald’s mcther

returned from shopping swhere she had gone to purchase
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sarettes. She gave evidence that she saw when the long knife
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withdrawn from Donald’sz body.

As to the surrounding circumstances, hoth mother and
son cave cvidence that there was guarrelling hetween the accused
and the other members ¢f tho family. It seemed:as if there

were problems concerning space as.the guarters they occupied
was rather crowded as there were five children, in the family.
In those circumstances, the deceased sometimes siept outside.
One feéature tec be noted is that Andrew Toralinson admitted
thzt the incident was witnessed by ona-Picture-ren’ whose nanc
wzs Alphanso Wilson. Uonald was taken to the Eingston Public

Hospital where he Ji0d fromthe injuries he received that mornlna,
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There was common ground between the defence and the

Crown that there was =2

&)

eries of quarrels between the
asccused and his sister, the mother of the deceased. As regards
the incident, however, there is a marked divergence. The
accused in his sworn testimony said he was attacked by.his
nephew Donald who wanted him to leave the home. Eis.account
of the genesis of the guarrel was that he had accused.
Andrew Tomlinson of stesling noney from him and that-his sister
took the béy“S side, znd also that Donald was consiantly
harassing hlm,

~s for the incident ikself, the zocused . Wricght said

chat it came about afier he was accused of using his sister's



bath soap for washing his clothes and when he went for his
morning's wash, his sister pointed her hand in his face. She
also threatened him with three bottles and Donald came to
menace him with a cutlass. Fe was assaulted, he recalled,_@y
both mother and son and he received a wound fzom Donald. He
g2id he had the knife in his waist andé he used it to defend
hinmself. In defending hireself Donald was wounded.

Alphanso Wilson (whe is calied "Picture-man®) gave
evidence in support of the accused in so far as he testified
that.aoanld attacked the accused and further he stated that
indrew Tomlinson was nct on the scene at all that day. He
alse sybke eof the guarrel beiween: mother and son on the one
hand and the accused on the other.

It was againgt this background that the learned
triaiijudge'left the issue of self defence and provocation to
the jury and although there was an effort to criticise the
direct;Pns on self defence, we found there was no merit in
the submission as the learned trial judge emphasised that it
was the honest belief of the accused which must be taken into

account.in accord with Eeckford v, R. (Unreported) Privy

Council appeal dated 15th June, 19&7.
There was alsc a complaint that notwithstanding the

correct directions on the znus of procf at page 5 of the

record the effect of the learned trial judge's directicns at
page 53 of the record was a misdirection. That dirsction it
was submitted emphasised to the jury that 1f they rejected fhe
defence of self defence. the only issue left for them to
consider was provocation. That submission was unscund for a
surming=-up must be considered as a whole and the learned trial
judge had alsc reiterated on page 32 of the record that the
Jury must be satisfied to the extend that fhegﬁfelt sure about

the Crown's case before z verdict of guilty of any cffence could



Fe returned, Indeed, the ijcarned jwdge was saying that if they
rejected self defencs, then they were required toc consider the

se of manslaughter on the basis of provceeation. If they
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were in doubt as between mMUrGEr OFr manslaughter, thaen they

shouid find manslaughter. The language may have besn

inelagapt but the meanine was clear for the juxy returned a

verdict of auilty of manslaughter.
So considered, wez refused leave to apneal and also
found no merit in the ground that the sentence o iftean years

impriscnment was manifestly excessive. It was ordered, however,

that the sentence wag ©o run from +he 27th Januarw, 15%88.



