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CAREY, J.A.:

On 8th October, 1986 in the High Court Division of
the Gun lourt held in Lucea in the parish of lianover before
Wiolfe J sitting alone, the appellanE was convicted on charges
of illegal possessiocn of a firearm {count i} and wounding with
intent (count Ii)., He was sentenced to concurrent terms of
5 years and 10 years imprisonment at hard labour.

The matter comes before the Court by leave cf the
single judge and on 6th Uctober we allowed the appeal, quashed
the conviction, se¢t aside the sentence and directed that a
verdict and judgment of acguittal be entered, We intimated
our intention to put our reasons in writing, which we now
fulfil.,

Doncvan Cunningham aged 17 years, the victim on
count Ii, deals in ganja. In the early morning at 3.00 a.m.
of 3rd July 1587 Cunningham who was asleep in the Kitchen which
is but a short distance of the house, was awakened by the

noise of his doors being knocked. 5Since he was guarding



viluable stock-in~trude he callea ‘ut fgz frobber”. He ;
aid not chink thac was an hiour fou leg *51'te buyers-and; |
ag if in confiomation, was greeted uy ‘the sound of gun-fire.
indeed he rebeiv@@fqn _nﬁhaj'iO th :ight“th;gh The door
was 5rﬁsquely puéhed Spelia Téree men entered, e oI whom
Me. Cunnuinghan identified as the appellant, wnd wiao relieved
fzm Of 2u1ks of yan3ia. He said he recougnized the appellant
by moonligitt which filtereo ipn chrough a hole in the kitchen.
He never explained where this "hole™ was situated and  the matter
was left in whav we cons:ider an unsatisfactory. bLth. HeHQxd
say “when Lime get rotten” {sic} wihich suggested that the
kiilchen was old and dilapid&tedc Bo far as time for cbservotion
went, he stated "no time®. "Them take no time to take cut the
herb anc cume out”™. Waith respect to proxainitly the witness
szid thac vhe appellanc iield ‘him anu he saw his face. He was
acguainved with the wopellant since schwool days; uwusy
catiunded schwol together but the appellant was a few years ALs
seniur.

ancther witness who gyave identificalion evidence,
was not accepted by the rrial ijudge and her evidence musc-
therefuce be discoucniad.

In his unswoin statement from the duck, -che appellant

N

atiributea 11lwill =y “enen™ and pul forward an alibi. ot
the naterial vime, he seid, he slept at his mocher's and ne
called her tou subsionliote that defence.

he vewdice of guilty depended wholly un the
visual rdencification of & sole eye-witriess who wus
uncorsoborated. The lewrned cuiul judde who is vesy experienced
Gid nout at any time .n his sumkat.on siate expressly. chac
he warned himselr of-ihe. dangers- inherent in ideniificaticn

evitence nor can we discern in ithe- language of the summacion



an appreciation ¢f the special gence of evidence with which

he was deiling and therefore che neeu for cgpeclal care.

The arguusent of counsel for the appellant was that the learned
trial judge failed to warn hinself expressly in the fullest
form of the uangers of acting upon uncorroburated evidence

oi vicual _dencificavion. He zelied on R. v. Carxoll iunreported)

B C.Ca. 35/8Y9 dated LHuh June, 193¢ which we readily odinet
was o decision of this court Subsequent in time wu the trial
and therefore not avairlable o the learned Judge.

We cannuc help buc puint out chat this latest
decigicn uuds an obligation in the judge’s treaimeni of such
evidence viz., thac he wmusv himeelf varn expressly, - In

R. v. Dacres {1%uu' 33 W.I.R. 241, ihe obligutiun was for a

reasoned judgment. s R.v. Donaldson & Ors. (unreported)
S.CUshe Hus. 70, 72, 73/u6 - the reascned judgment meant ihat
the court weuld not mply upplicaticn of correct principles in

the fact of "inscrutable silence”: veasons had tc be stated,

tae warning had to be given., in R. v. Gecrge Cammeron

o

lunrepesied) 3.0.C.4. 7i/86 3Uth Nouvenber, 1949, che cours

approved and applied R. v. Cliffurd Donaldson (supia). We

sald -~

“He muse dusonstiate in language thac
does not reguile Lo be conscrued that
an coming to the conclusion adverse

to vhe accused person he has ccted wich
the requisite caution in mind. "

{per Wiight J.oo. )

in the result, even if it could be said that cthe
trial judge was unaware of the ~RGuirenment of an express
vaining i himself, the waeight of authoricy at the time of e
vrial called for him o ac least use language ¢ demonstiate

he particular care necessary wheie vigual laenptification was

!

c

concained.




