© RESIDENT MAGISTRATE COURT OF APPEAL NO. 95/88

' ~";BEFQRE. THE HON. UR. JUSTICE CAREY, P. (Ag.}-';_~,jc~ u,
C 7 THE HON. MR. JUSTICE WRIGHT, J.A.,
| THE HON MISS JUSTICE MORGAN R A

o THE QUEEN vs.  KEITH MARCE-

Mr. H G Edwards, Q C., & Mrs. Pryor Levﬁrs for appeilan+

Ken? Panfry & Mlss Carol Malcc!m for Crown .

S November 29, 1988

CAREY P. (Ag.}. i

ln The Residen? Magisfra?e‘s xaurf for fhe parlsh of ST Andrew he!d

af Ha!f~Way-Tree on The th of November, the appellanf was conv:cfed for *he ;:
f_; offence of assaul+ occasnoning acfual bodl!y harm To one. Beverley Ward The

S appe!lanf and The vucfim were af Jne f:me husband and wife but af The +:me of T

The offence had been divorced.. The appeilanf was senfenced ?o pay a flne of

i Three Thousané Doilars ($3 000 00) and sn defau!f six monfhs imprisonmenf af

hard Iabour. He appeals agains? +ha+ convicfton and fhe imposi?:cn of +ha+
pecunlary peﬂalfy._,;- ' ER R ' |

The facfs in Thls case are qur*e disfresslng.“ On fhe IZTh Augusf

1987 abouT 9 o clock In fhe morning, Mrs. Ward wenf +o her ex—husband’s home

"’*T where !:ving w:fh him, are Two chi!dren of +he§r marriage.. The evidence dlS""“

clcses fha# Two non?hs affer ?he b:r?h of fhe Ias? chfld Mrs. Nard migrafed fc
fhe Unifed Sfafes abandontng Thus ch:!d wn?h a congennfal a:lmenf._ She re?urned*

for fhe fxrs+ flme To This counfry on The day of fhis lncidenf.. She was m!ndedic;

_fo see her children buf when she wen+ To h:s house, fhe appeilanf was ouf



}-f:'arriva! he_sew

o When she calied htm on ane?her occasion, apperenfly

T[{j;she leff seme message.

f+gffrom fhe house,
;she desired To have seme d:scussion abouf The children because she was !n The

"‘”island for a few weeks and of course, she wou!d Eike To see ?hem. Gn fhe dey

the accused errcved a+ The ge*e. ern his erriva! he asked her whaf she was

:gﬁ_;doing in his house and demanded Thaf she Ieave.u_if weuld:eppear from fhe

'ﬂ-;?ﬁievidence Thaf~she dld not leave. The appellanf ceiurned.fe.hlsocar, epened ?he

‘7uﬁ5,frunk and +ook ou? a bafon.

On seelng Thns acf of aggressnon on h:s par? she

'f_;yeseid she Jumped over The verandah and wenf ?owards The iewn._ 51 is nof quufe “ 

; J_clear in The ev:derce where she an?ended +o go. There wes some evidence ef a-

e f,;heap of s?ones fhere.; Accord:no To her, he came a? her wifh fhe bafon and dea!fi_

*_i;f¥ b#owmnhichscaughT her on her rlghf knee which caused her fo falf. Therew :

| -n\ﬁ h{Je sheewas °n The grnend,-he~proceeded To rein a.number*eof biows.on
”'ﬁﬁbher lett: fhlgh which resulfed In b!ack end_“_jf,_

”*?'_3:con?lnued fo h;f her, she grabbed onfo him and b!+ hlm on his face.' Her brofher"

__2j¢rrwhgvhad accompanled.her.inTervened¢mwhenhhe observed hfhaemh;s s!ster mas be}ngg

=L;.So far,ae ?heidefence wes concerned fhe appellanf said fhef on his a

lainawton+hevarandan

. fff fslon_setmend~a.se?feeﬁ]3
_.e;:on_fhe'verendah Z,These were ifemsebejonging fe him.m He wes gree?ed wifh some

5 he_was referred To as “beld heed boy.“_ She hur1ed sfones af

o _hfﬁm;.andfheii ook fdefensive action by _seffi.tie"-.h.._f_s.-,bafon @3 ho sdnitted that he
'er e.didigiver a bzow._; ,f]w; .' c o : o

' The learned Resader+ Meglsfra*e accepfed +he evidence glven by The

“;]evidence given by_fhe:appellenf and ?he w:?ness, The he per, whom he ca!led Te-f

"ﬁ?ff?;gsupporf_him._ Then the 'iearned Res;denf Mag;s+ra+e added *hls fo. his findings-.~ 5

?f “Consider Trespass¥ concluded compta nanf
“not: Trespesser as went’ 10 see children.

“Even if Trespasser, more. force fhan
necessary used o o

HWe heve heard ergumen?s This morning from Mr._Edwards and from

o.fL'Mrs..Levers and fhe maffer real!y resolves rfself lnfo +h!s

?_1% over- +ha+ Timb, As he



3.
Did the appel fant use more force than was
necessary in the circumstances?
Theglearned.RGSjQQnt Mggisfrate found that the complalnant:was not a-Trespasser.
:_W§ aqzﬁgfifplgk.he was right in that finding. . But he did hold: that:if in The
| Gﬁd; 5? “e??~ﬁ?l9.*¢'PG.WrQﬂgs:more-ercé;W§$:used-a~So we: return fo.the:question -

was_mo;e force usedi-Than:was_necessary?._,

So.far. as the evidence of:the: complalnanf goes,; and’ ThaT was The evldence
which the:learned- Resident Magls?ra'i'e accep'i'ed “the matertal before im amounted
- to this: . That the appel lant -used a baton ToéeJecf“somebody*who~may*or:may not
- have been a trespasser..: At law, the appetlant was ‘entitled to ise ni more force
. than was necessary... There:was:somé;evidence'Thaf~#here'was3é*héépsofté+6ﬁés on
. the premises ﬁnd_fheJaPDelian+=had-saidm*ha?'sfones~Were3hufléd*a+*him which was
the reason why he . armed himself.- The learned Resident Magistrate rejected that.

%Nevertheless, we think he was: required. to consider -whether: the appetlant may have

_ thought even. if mistakenly that in running.on the: lawn, the complainant may have- - =

~_had in mind arming herself,. in which event the appel lant woutd shave~becn (et itded
o fakstsuch dofensiveidetion as:was necessary.

Even if one.were to accept that he was entitled to hitiher and disable her
so that she was no longer a Thréaf, we agree with the learned Resldenf'MégféfraTe
that the: further blows rained on her when she was: thus disabled; would make such

'Eszorce,excessiye;in the sircumstances. So that, ‘Insofar as the conviction 'Is

. _congerned, we are not persuaded ThatJihe*Iearned~Res!den?”MagYé%raTé*eFFéd;”

< We ccmeﬁfhéﬁ*foffﬁé'qﬁéSTion"éf Sontoncd. “The iearned Residen? Magisfrafe
‘jmposed “a‘sentence of a fine of Thres Thousand Dol lars($3900.00) e suspec1‘
that he was punishing the appellant for fracturing the vfc?im‘g knee° We do not
think, “however, that was The'ﬁhdﬁek'apbfoééh“fd'fhé'si?ﬁéffgﬁlt !f the appe!lanf
was entitled o disable her, but not to contlnue To rain biows when she was dis-
~abled, then what ‘he must ‘be punfshed for is fhe excessive acflon.. We wssh fhis
to' be clearly understood that we do not treat fhls case as The usuai case of wife
abuse., As we said'afffhéjcufséffof_fhiS[jﬁdQ@Gﬁf;ifhfS;was a distressing case,
where a husband who has cared for his children all these years without the

assistance of any wife, suddeniy finds her coming in his premises, removing his



oy 4.

_ ,31.f:furnl?ur€ ﬁ1 *“ Hf'ng The children whom, as- we have sasd she had pret cusiy

'fabandunud in lmpos:ng sen?ence, we fhnnk ?hose are c;rcumsfances Tha+ ough~L

'ffﬁffo have Toim in % ;vour.z There was also eVIdence glven by +he brofher of

.',if ?he vicf|n, ?haf *he Popﬂllanf for The many vears fhaf Hn was acqua:nfed with -

o hlm was a peacefu! man._ So fhat wculd convey To Thp ‘ca”ned Residanf Maots%r

'-jf;Tha? Thls was a man who was sorely prnvoked, and fha* whaiever :nJury was done

”E.To ?hls QXwWIrL, was braughT abouf by her own |mprudenf conducf Neverthulcsd;f

'”Efwe are nC“ “'-be Twouﬂb? fo be condoning assaulfs upon woman, To sfrfke

i ﬁ'Magls?ra+o~-ii

"-;_wﬁman mus? be regardod :n a serlous llghT.L We.fhink The-iearned Res?dén?'

”rw“rwhen he imposed a fune of $3 000 00 whlch was who!ty

.ﬂfﬂ’_ouf of proporfaon To The paculnar c:rcumsfances of This case.

g Wilk ﬂu(a

We feli ?haf a 1’me of $350 OD or sax weeks lmprasonmen? aT hard 'abour

fh;s caseo_ The conv!c? on is af flrmed and The sex?enCa

'f_ varied”asﬁsfﬁi;_ .The aooeal |s dism:ssed in parf



