IN THE COURT OF APPEAL

COR: THE BOW. MR. JUSTICE RATTRAY, PRESIDENT
THE HOH. MR. JUSTICE-FORTE, J.A.
THE HON. MR. JUSTICE GORDCOH, J.A.

R. v. KERNETH BIRGHAHM
VINCENT MCLAUGHELIN

G Cruicikshank & George Soutary for
Appellants

Dr. D, Harrisson for Crown . e

23rd September & Z%th November 1993

GORDON J.A.

s -

The appellanis wereconvicted in the Resident Magistzate's
Court for tTne parish of Sc. ann for & oreach of chs

Corruption Prevention Act. Ths indictment charged that

they on the 3:d August 198%, in the pavaish of S5t. Ann being
members of the Jamaice (onstapulary Force did corruptly

receive for themseslves the sum of U.5.31000 as 2 fee or

H

ewara for forbsaring to prosecuzs Conway Buchanan Lor

bt

reaches of the Dangerovus Druygs Act. They were each fined

on z3rd Eugust 1%59%, Conway Buchanan was driving a
Lada mMGLOL <car in Oché Rics gcing towarzas 3t. Aan‘s Bay.
in the vicimity of Columbus Hzights he stopped and was
approached by the appsllant Bingnam an Acting Corporal, and
the appellan: McLaughlin, a Ceonstaple in the Jamazca
Constabulary Force. Bingham spoke in ths presence cf

meLaughlin. The notor car was unlicenced and uninsured.
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Lennox Dickensoun who had joinsd them on foor urged Buchanan
Lo speak fireely to the cfficers. Buchanan then intimated

ne nad ganja in the car and spought o strike a d=sal wath the
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officers. On Bingham's suggestcion th
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the money while the appellant
namad chie Ruins

Dickanson went to Heville Willzams and borrowsd the

o

U.5.31000 and on his return scught and found the
appellants at tns club where they ware enjoving lunch. In
the presenc:z of MclLaughlin che money was tendergd To
Binghnam who szid it should se given to McLaughlisn to bsa

chackad. HclLautghliin toox the money, left and caturned

saying that it was good money. He handad 1€ ©o Bingham.

§¢ much ganja in the car. Eingham then removed from the

large pag three small bpags of ganja and placed them in.a-small

contained the bulk of the gania and he subseguently reported

the i1agident to senicr officers at the Ccho Rios Police

o the advige of the Director cf Public Prosecutions.
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dotas of Evidencse that a no

Ll

It does not appear in thsg
case submission was made oy tha cefeznce at the end of the
Prosecution case nor 1s thers a rscord of submissions made

at thes closs of the

o
o
H
8
=
Q
Al
(¢}
o}
o]
N
0
I._!
)
gjc
4]
il
]
o]
1]
il
I3
i
[l
o
)
(a3
&}
=
0

us and in the Court below, assured us That submissions wara
in fact made and it was then peintad out to the Court that
the main prosecution Witnessas ought to b reagardsd as
acceomplicss and baing so rogardsd the lack of corroboration

must lead insluctably to & dismisszal of the charge.

to nete susmissions made in the conduct of a frial zs =&
part of the record. Ssction 291 of the Judicature Resident
Magistrates Act provides that novas taken in ths courss of
a trial rogsthey with the informaticn cr indictment “shall
constitute the record of the case.® The notes are

incomplecs if submiszions made arse not faithfully recorded.

statement in summary form of his findings of fact on which
the ver&ict‘of guilcy is foundsa.”

This last mentionsd raguirzmanit has basn the subject
of judicial direcctions contained in recent Judgments of
thiz Court and it bechoves all Rssidant Hagistrates to be

evar mindiul cof them. The most recsnt de=cision iz that o

h

Resident Magistrate Criminzal appeal 9/93, R. v, FPitzroy Cr&igie

and Desmond Earvey (supra). This €232 rTVisws ths decisions

in R. v. Daniel Dacres desliverad 3lsc July 19%30;:; Junior Reid

V- The Queen ilgg‘{ji 3 WleRo 77.;.;) SaCoCci—j.\u ??/aé‘j‘

R. v, Goorge Camercon dated 30uh Wovember, 1989 {unroportad)

znd R.M.C.A. 73/65 R, ¥, Vince Stewart dsliverced 14th Febraury,

1858, All thzsce cases indicate the zpproach which & judge
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must zdopt when he is dealing wit

spacizal catzgory. Tha category is determinad by the evidential



—5-
reguirement and corroborztion is one such reguiremant,

-

Welife J.A. in Craigie et al (supra) stated the law thus:

"We wish to rz-emphesise that
Resiasnt Magistrates nearing caseaes
in which evidence of spacial categor
has ©o be considersd must stats in
thely finéiﬁgs of facr that they

are awars of the hbcesq;ty O Warn
themselves that caution is

reguired in acting upcn the gvidencs
and further must &meRStzata in

such findings that the legal
principles hava been appliied in
r2s0iving the facrual issues wihich
arise for determination. Failure

to conform ©o these diveciives

from this Court will be fatal to

any conviciions which ars recoréed
in such civcumstancas.”

.
o]

Craigie’s case i3 =2asily distinguishable from this
that che Resident Magistrate there had to assess  uh-
corroborated identification evidence. In this case ths
leazrnca Resadent Magistrate, we find, in his acceptancs of
the presecution cass, found there was corroboration of the

witness whose evidencs reguirsd corx ation. In addition
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learned counsel for the appellants in thelvr submissions
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had peen zalerted to the fact that it was desirable for thers

e ba corroboration of the svidsncse of the witness the

demonstration of the applicatvion of tha principles%\ We are

satisfizd that despice his feilure te comply fully with

.tha directions of this Court, the Resident Magistrate was

aware of the correct principles to be applied and thus alerted,

applied them and that there has bsen no miscarriage of justice.
The appaal against sentencs was wisely akandoned

by counsel but we are consirained to commznt on the lenient

sentencas imposed. Offences of this nature are on the

increase and a2 fime of S10G68 can in no wise be a deterrent,
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officer involved regarded $10,000 Ja. as "chicken feed"”
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bzen appropriatsz.

nd we share the view that a custodizl sentence would have
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