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;PERKIES, N
On Saturday, April 6, 1974, at aoout 11.0oiy.m., Vivian Williamg

and hig father, Pesrcival Williams, were seated 11 a car at the gate lgading

to the home of Vivian Wiliiams. Perecival dilliaws had a few moments

(hJ hefore driven that car up to the gate and brousht it to a stop when he ang
his son were approached by three men. One of these men, the appellant,
Kenneth Rose; put his head and hands through tie windcw of the pasgenger
side of the car where Vivian diliiams was seated. In Rgse's handg Vivian
say what he described as a black gun. Vivian imeclately held on to this
3u d, after a struggle, he succseded ia. takin, i1t from Rose. While

Vivian was engaged in the struggle with Rose tho other two appellants,

(::\ Morris Dixon and 1 Dixon, were on thne other zide of the cgr

"wrestling™ gl Williams who had cowe out of the car.
Later the same evening Vivian Willieus sandea over the "gun"
taken from Hose tc¢ a police officer at the ilay Pen Police Station.
In due course Detective Inspector Daniel 4ray oi lue Ballastics Section
of the Police Forensic Laboratory examined thic ¥, un%. He aescribed it
as a home-made gun having as iis barrel a 4} inch long piecs of metal
tubing %ths of an inch in diameter, the rear end of which was adapted to
f receive a .38 calibre revolver cartridge. This berrel was weldeu 1o a
piece of flat ircn shaped to form tone stock of the _ur. There was a
stfap hinge at the breech block. To the back ol the block was attached
a lever and tc the breech face was attached a metal wire, this latter
€ ¥ '

fs

supposedly representing a firing pin. There was, however, no trigger or




spring. In hiz evidence Inspector Wray said:

"T examined the gun and fired a .33 calibre cartridze.

I had first removed the buliet from ine cartrid e as

il

safety measure. The firing was done by pluciag
the cartridge in the chamber at tie voar end of the
gun and striking the breech end with a mallet. This
was done as there was no spring provided for the
purvose of firing the gun. I foruaod +the cpinion
that the gun was capable of discnar _ing deadly
missiles but only by the application oi external

force."

I confess no little difficulty in identifying the basis of
:J%'s opinion that the gun he examined was "capable of discharging
deadly misgiles". He had removea tie bullet fruwm the cartridge,
albeit as a safety measure. fle did not, in fact, {ire a missile from
the gun. Indeed, he said that the effect of his eviuence was that
he had not tested the gun with a deadly missile. How coula he say,
therefore; that this '"home-made gun' was a lethal barrelled weupon
from which "any shot buliet, or other missile can be discharged" so
a8 to eanable it to be brought within the definition of a "firearm" in
$.2 of‘the Firearms Act, 19077 Notwithstanding Wray's evidence the
learned resident magistrate concludeds:

"In {kose's) hand was a black houc-male jun which I

o

find tg be a firearm within the neauing cof ths Law.
Rose had no PFirearm User's Liceace Lo eep and carry

that gun at that time."
There cannot be the least doubt that the resident ma.istrate was not
confounding a "firearm" with an "imitation firearm™ since the Law
makes no provision for a Firearm User's Licence i1ia respect of an
imitation firearm. In my respectful view tue cvidence adduced before
the resident magistrate was singularly incapable of sustaining a
conclusion beyond a reasonable doubt that tois Lowe-made thing was a
firearm within the meaning of that word in s.2 of the Act of 1967,
The fact that Wray had not tested the gun with a deadly missile was,
perhaps, not necessarily fatal. It wmay be that Lie could have given
some evidence as to the nature of the metal frow wiich the barrel
wag shaped and the capacity of/}K{s metal to witustand the passage

of a bullet propelled by t(ﬁ explogive force of +the charge in the

.



cartridge and the heat following thereupon. The truth is that Wray's
opinion involved no more taoan a pure guessy; hardly the sort gf evidence
capable of poianting to a conclusion beyond a reasounavle doubt, Iadeed,
the fact that Vray tacught it necessary to renove toe bullet from the
cartridge belore firing the cartridie would tevd to SLyo.est that he

was himself in doubt as fo the capacity of the barvel to withstand

the force of a builet. It follows, ia my wviewv, that the conviction

of Rose mugt be sct aside.

Tais brings me to the question wiether the conviction of the
two Dixoas; based as it undoubtedly was on the covnosed applicability
of 5,20(3)(a) of the Firearm's Act 1967, can ve uvheld. Let me say
at gnce that I have the greatest airficulty in vacdrstanding or
identifying the principle on whicn it is said that the convigtion

of the Dixong can be held to be valid. It i3 said that although

the finding of the resident magistrate that the hone-made gun
examined by Wray was & firearm within tne meanis, of the Law is quite
untenable, it 18, nevertheless, open to tais Cour: to uphold the
gonviction of Hose on the Jround that this nonc—-nade suin mugt have
been an imitation firearw and that the resident nogsistrate could have
so found. Tor mys=1f, I find this proposition souewhat startling.
It is true that by virtue of the provisions ol 5020(5)(0) of the

1967 Act it was open to the prosecution to prove the use, or
possession, by Hose of a firearm or an imitativi: Jivearm in the
circums tanceg therein defined. Upon proof of such use or possession
Rose would, by the statutory fiction shefiued in the peragraph, have
attracted the consequence of being "déemed to be iln pesgession of a
firearm in coautraventicn of the scction.” But the prosecution did
not in this case set out to prove that this home-made gun was either
a firearm or an imitation firearm. I£ deliberately sought to prove
that the thing used or possessed by dose was a Jirearm, and not
merely an iwitation firearm. In the result the court expressed
itself as being satisfied beyond a reasonable doubt that this home-
made gun was, indeed, a firearm.

In the foregoing circumstances I would neve thougbht that an

appellate court could not, either in principle c¢r in logic, or as a
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matter of law, subgtitute for that unequivocal {iuding by the resident
magistrate, a finding that this home-made sun wes nct a firearm but

e ko

rather an imitation firearn. I am not aware o& ooy suthority in this

Court woich empowers it to embark upon any such course. In any event
this Court has not seen the thing identified as a iircarm so as to be
able to say wnether it could, iadeed, fairly ccic within the definition
of an imitation firearm and thas whether it wen ooew 1o the resident
magistrate to so hold. for is the description 1. the printed rucprd
capable, in my view, of supporting any inferenc:z ». which such a
goncolusion may bhe justified. But a more fundauenial objection must be
that any such substitution of a finding of fact by tnis Court necessarily
involves a denial to the appellants of tne andounicd 1ignt they‘had to
challenge any su..estion by the prosecution, if such were the case, that
this home~made jun was an imitation firearm. ove 1t 1s that the defence

[ )

advanced by the appeliants at their trial was thoat they were not in any

way concerned in the assault on Percival and

Witliams., This is
nething to tae point. They were, nevertheleou, sntitled to say to the
prosecution: 'Our defence to this charge is 2n alibi, In so far,
however, as your case against us rests on proof vhat this taing you have
produced in court is an imitation firearm we ciallcinge this. We coatend

that it is not an imitation firearm within thc meaning of the lLaw.!

The questicn whether the "gun" was an imitation lircarm as defined was,

however, never menticned or canvassed at ths The resigent
masistrate quite clearly did not advert to the gquesticn at any time during
the trial or in his recorded findings. On what »rinciple can 1t a.w be
raised in, and a conclusion reached thereon by, thig Court? It secms

to me that the principle applicable here, with gome modaification, is that
stated by Lord Joddard, C.J., in R. v. Aboott, (1555) 2 All E.R.899 at
P.903 in the following terms:

"Another point which it seems to me ¢ Hc very necessary
to take into consideration in deciding itu:e present case

is this, that with all respect it cauios be right for

©

Judge to leave a case to the jury wiere the waole of
tihe structure on which the prosecution has been buidt
up to that moment collapses and falls, for that is what

happened in tais case."
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It is important, I think, to notice certain matters that are
self-evident in the language of 5.20(5)(a), more particularly when
read against the background of the provisioas oi para.(c), Para.(a)
of the sub-section, by its very cleur and precise terms makes particular
reference to a person found in the company of anoiher person wuno "has in
hig possession, contrary to this section”, a {ircarm in the circumstances
therein defined. The paragraph does not contemplate a person who, in
the words of para.(c) of the sub-section, is, in very different

circumstances, to be "deemed to bs in posssssion of a firearm in contra-—

vention of this section.” In this lutter case proof of the mere
pogsesgion, for example, of an imitation firearm, (which does not
evdinarily constitute an offence) in the circumnstaices described in the
paragraph incurs the consequence that the posscunor is deemed to be in
pogsession of a firearm in countravention of the secticn. Under para.(a),
however, the non-possessor is to be treated as being in possession upon
proof (i) that ke was "found in the company™ of a person in actual
possession of a firearm, (ii) thut the latter's osscssion in fact was
contrary to the section and was o possession in circumstances which pive
rise to the presumption thercin described, and (iii) that he had no
reasonable excuse for being found in the coapany of the real possessor.
The intent of para.(a) is clear. It seexs, ia the cese of a firearm,
to abrosate the common law concept of posszssion for the purposss which
ths statute secks to achieve. This it does by Hoe use of a fiction by
which it attributes unlawful possession to the uon-nossessor. Furtuer,
if languaze meaans anything, there is a very obvious distinction between

a person who in o siven set of circumstances, iz to be deemed to be in

possession of some article in contravention of a statute and a person who,

in fact, nas possession in contravention of taat statute.

s

In Barclays Bank v. Inland Revenue Commissionsrs, (1961) A.C.509, Viscount
Simonds saids

"I regard its (the word 'deemed') primary function
as to bring in something which would otaerwise

be excluded."
I respectfully adopt the view of Viscount Simonds &g to the primary

meaning of the word "deemed" and would hold that it is in that sense
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that it is used in para.(c). And T would, parenthetically, seriously
question, for ﬁnat it is worth, whether the 'fircarm' mentioned in
para.(c) is a {firearm in respect of which tue holder woes not have a

licence,
If Parliament had intended no distinction between a person

who is to be deemed tuv be in possession of a [ircearm in gontravention

of 5,20 and a person who has possession in coatrovention of that section
I would have expected it to say sv in the clearcut possible languagé.'
Such a result could guite easily have been acniocved by the very simple
deviece of having the opening words of para.(a) wcaus "if any person
hag, or is deemed tu have, in his possession, counirary tQ this
segtion e.o'. = Parliament has not so declared.

In the result I would allow the appcal of khose on the ground
that the finding of the resident magistrate rolerred to above is not a
reagonable finding having regard to the evidencc. It follows, that
tho appeals of the Dixons must also be allowed wa the ground that they

were not shown to have come within the provisions of £.20(5)(a).



SWABY. J.A.:
I have had an oprortunitv of reading the judement of Graham-

Perking, J.A., I agree with his reasoning in holding that on the

evidence adduced before the learned resident magistrate it was incapable

4
\§f sustaining a conclusion, bevond reasonable doubt, that the home-made
gpn exhibited at the trial was a lethal barrelled weapon capable of

discharging a deadly missile and so coming within the definition of

"firearm" in s.2 of the Firearms ict.

It is solely for the reason that the ballistics expert called
af%the trial who tested this weapon, testified that he had not attempted
to discharge a bullet through its barrel that this Court can disturb the
findine of the resident magistrate that it was a “firearm" within s,2,
The relevant evidence regarding this weapon given by Detective
Superintendent Daniel Wray Ballistics BLxpert of the Police Forensic
Laboratory in his examination-in-chief is sufficiently set out in the

judement of Graham-Perkins, J.A. and so I shall not repeat it.

Cross—-examined by Mr. Witter he said inter alia -
"The breach block is separate from the breach in
conventional weapons., I fired a .33 cartridge
from the breach by inserting that cartridge in
the breach end. The breach end is the rear end
of the barrel.
I say that I fired the cartridge from which Exhibit
5 is the spent shell by placing the firing pin which
is attached to the face of the breach block against
the base of the cartridge - on the primer of the
cartridge and striking the lever attached to the
breach block of the gun with a nallet,
The breach and the breach block are separate things.,
I did say that it was the breach end of the gun "2"
for identitv that I struck with a mallet.
There is no difference between striking the breach
block and strikine the breach end of the gun. The
breach block is at the breach end, Vhen I placed
the cartridge in the gun before firing it there was
& live nrimer in it. I put the cartridge into the
chamber at the breach end,
then I struck the lever at the rear of the breach block
there was an explosion of the primer in the cartridge

I heard a loud sound when the firing pin came ia

AAAAA
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"primer exploded. It is also because I heard that

explosion that I say the gun "2" for idemtity is

capable of discharging a deadly misrile.

Ag well as the sound I heard smoke came from the

muzzle of the gun "2" for identity when I struck the

breach block with the mallet. I could see on the

primer after I had hit the breach an impressioin."
Cross-examined by lir, Daley, he said, inter alia -

"I did not say that I tested the gun "2" with a

deadly missile, The efiect of what I gsaid is

that I did not test the gun "2" for identity

with a deadly missile, I hit it with a mallet

because there was no spring attached to the gun,

I hit it with a mallet to fire it. any hard heavy

object would have had similar effect as the mallet.

A blow from ones hand could perhaps have fired the

gun in a similar way. If I put a piece of mctal
tubing into a clamp put a bullet at one end placc
a nail behind the bullet and strike the nail with

a hammer the bullet should fire.

The nail, the tubing and the clamps would not by
themselves be capable of discharging a deadly

nigssile, They would need in addition something
with enough weight capable of applyiang the force

necessary to discharse the missile,

If one puts a bullet in a clamp and strikes the
primer with a hammer that should discharge the bullet,
"2" for identity would not by itself be capable of

firing a deadly missile,"
The evidence not supporting the ccnclusion that the instrument
was a "firearm" as statutorily defined in 8.2 of the Mirearms .ct the

question still remains to be decided whether the instrumont answered thoe
statutory description of an "imitation firearm”., B8y définition an
"imitation firearn" is anything which has the appearance of being a
firearm within the meaning of s.25, whether it is capable of discharging
ahy shot, bullet, missile or not. The evidence disclosed that the
ingtrumemt had a barrel adapted to receive .38 cartridges, 2 home-nade
stock and a contraption serving as a firing pin. It had no sprine or
trigger. These visible characteristics of thisg instrument ar:e sinmilar

to those of the conventional revolver and the inference therefore seens
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irrestible that it bore the apnearance of a firearm and accordin~ly

fulfilled the statutory description of an "imitation firearm".
Now section 25 (2) of the ict provides -

"(2) iWvery person who, at the time of comnitting or
at the time ol his apprehension for. any offence
specified in the First Schedule, has in his

possession any firearm or imitation firearmn, shall

unless he shows that he had it in his possession
for a lawful object, be guilty of an offence
against this subsection and, in addition to any
penalty to which he may be sentenced for the first
mentioned offence, shall be liable to be punished
accordingly."

The prosecution sought to established its case against the thr ..
appellants by adducing evidence that Kenneth Rose who was armned with the
home~made gun had committed one or more of the offences specified in the
First Schedule to s.25(2) of the Act and that the Dixons who were in his
company were acting in concert with hin and were present aidins one
another in their common design,

In my view, the evidence adduced clearly established the
commission by Ke.neth Roge of the offences of (1) common aspault
against Vivian Williams and (2) wounding him by cutting hin on his
nose which caused it to bleed, both offences in the Schedule to s.25(2)

of the Act under Item 3 "Offences against sections 18, 38,

of the offences against the Person Law", as well as the coumission of
the offence of unlawfully wounding Percival Williams by the Dixons,
lLccording to the evidence of Vivian Williams Percival Willians was
"washed in blood from the left side of his face down to his stomach,"
A portion of his left ear was cut out. He was detained in hospital
for about 17 days before being discharged.

Section 20 (5) (a) and (c) of the Act provides as follows -

"(5) In any prosccution for an offence under this section

(a) If any person has in his possession, contrary
to this section, any firearm in circuastances
which raise a reasonable presumption that such
firearm was intended or was about to he used
in a maunner preijudicial to public ordler, or
public safetv, any other person who is found

in the company of that person in thogse
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circumstances shall, in the absence of
reasonable excuse, be treated as being also

in possesgion of such firearm.

—
Q
~—

any person who is proved to have used or
attenpted to use or to have been in
possession of a firearm, or an imitation
firearm as defined in s.25 of this act in
any of the curcmustances which constitute an
offence under that section shall be deenmed

to be in possession of a firearm in

contravention of this section.,™
If T am correct in the conclusion that the evidence clearly
established the commission by the appellants of scheduled offences in

R

5.25(2) and that the inescapable conclusion from the evidence adduced
wag that this home-made gun was at least an "imitation fireara™ then it
would follow that the irrebuttable presumntion of law in s.20(5)(c)

of the Act above auoted would become operative againgt Keuneth Rose
who would therefore be guilty of 2 contravention of &,20, namely,

the offence of being illegally in possession of a "firearm" without
having a firearm user's licence so to do notwithstarding that the
weapon in his possession was only an "imitation firearm", Ia this

connection the judgment of the full Court in R.M. Criminal appeals

Nos. 101/74, 39 & 97/75 R. v. Clinton Jarrett et al delivered on

December 8, 1975 said in part -

"In my view where by reason of s,20 (5)(c) of the aet
the prosecution adduced such evidence as would be
necessary to show that the defendant committed a s,25

offence it is not necessaryv that it shall be ghown

that the object in the pogsession of the defendant

at the material time was a firearm as distinct fron

an imitation firearm or vige versa., The prosecution
may s how it is one or the other., The gist of the

offences under s.25(1) is the puttine of a person in
fear of death or injury from a shot discharged from
a lethal barrelled weapon or an attewpt so to do by
another person with one of the intents specified in
the sub-section and it matters not whether the weapon
employed is a real or imitation firearm. <Similarly

the gist of the offences under s 25(2) ig the finding

in possession of a defendant an obiject of that nature
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real or imitation when a specified offence is beine
committed by the deferdant or at the time of his

apprehension for such an offence and which he wioht
well be expected to brinz into use for purposes.

conmected with the commission of such an offence

or to resist apprehension in respect thereof.

In such circumstances it would be proper to charge
the commission of any . such offence with refereace
to a firearm or imitation firearm in the disjuanctive,

Where the object is incapable of production by the
prosepution for one reason or anocther in criminal
proceedings a prosecution brought under the section
can hardly be negated because although it may be ghown
that the object was clearly one or the other it could

not be shown which of the two it was,"

The evidence further clearly established that the Dixons were
in company with and acting in coneert with Kenneth Rose during the
attacks on Vivian and Perdival Williams  They were present aiding
and abetting each other in their criminal intent. These circimstances
raised a reasonalbe presumption under s,20(5)(a) of the Aet that this
home-nade gun was intended or was about to be used by Kenneth Rosc in
a manner prejudicial to public order or public safety. As neither of
the Dixons, Rose's accomplices, had given a reasonable excuse,
aceeptable to the learned resident magistrate for being in company with
Kenneth Rose on the occasion of the assaults and wounding of Vivian and
Percival Williams, the Dixons had failed to discharge the rebuttable
presumption of law in s.20(5)(a) which 8rose against then, Both could
therefore be "treated" also as having been illegally in possession of
the "firearm" which Kenneth Rose had in his possession and was about to
use, In the circumstances, they were therefore both guilty of a
contravention of s.20(1)(b) of the Act, and liable to be punished
accordingly.

Learned counsel for the Dixons had argued that ths provisions
of 5.20(5)(a) could not apply to the Dixons as that sub-section they
contended, is intended to apply only to cases of fircarms as defined in
s.2 of the Act and not to "initation firearms" as defined in s.25 of
the Act, I do not agree with this subnission, The opening words of

subsection 20(5)(a) make it clear that the retuttable presuamption in
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that sub-section may arise in any prosecution for an offence under s,20,

namely, of being in illegal possgession of firearm without a firearn
user's licence.

In this case the proseartion chose to establish its case by
proving the commission of 8 s.25(2) offence against the three appellants.
Upon proof establishing such an offence against them the irrcbhuttable

presumption in s.20(5)(c) arose against Kenneth Rose who Imd been in

posgession of the horme-tiade gun and who was about to use it in a maanncr
prejudicial to public order or public safety. As the Dixons werce found
in the company of and acting in concert with Kenneth Rosc i.i circumstances
which raised a rezssonable presumption that such firearm was intended or
was about to be used in a manner preiudicial to prblic order or public:
safety, then in‘fﬁh:bsence of a reasonable excuse for their veing in
Kenneth Rose's comnany at the time, the Dixons are by virtue of the
provisions of 5.20(5)(a) to be treated as being also in illegal
possession of the 'firearm' that Kenneth Rose had in his possession and
therefore guilty of a contravention of sw20(1)(b) of the Act and lisble
to be punished under s.20(4) of the sct accordingly.

In the circumstances I would dismiss the three appeals and set
aside the sentences of indefinite detention during the Governor~General's
pleasure passed on cach appecllant and in lieu thereof inmpose a sentenc.
of three years imprisonment at hard labour to commence from the date o

his conviction, May 1, 1974, in respect of each appellant.

ZACCA, J.A.:
I agree with the reasons and decisions contained in

the judement of Swaby, J.A.




GRAHAM~PERKINS, J.A.:

In the resvlt the appeals, by a najority, arc
dismissed, and thc convictions affirmed but the sentences
of indefinite detention during the Governor-General's
pleasure passed on each appellant set aside. IJn licu of
those sentences each appellant is ordered to be inprisoned
at hard labour for a space of three years to co:meace as
from the date of his conviction on Mav 1, 1374,

The apnellant Kenneth Rose was allowed bail on
May 25 1976 and Morris Dixon and Laurel Dixon oa June 8,

1967 pending the determination of their appeals herein
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