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ROWE, P.: ..

The appe1]apt was charged w1th tae nﬂrder of
“Horace Vlnto ‘on August~7 193,, and at a two day trlal 1n7'
'bt James Clrcult Court before Gordo aud a Jury, he
{ - - was conv1cted of manslauchter and sentepce% to serve a
S

term of 1mnrlsohmeﬁt for seven years &t ha rd 1abour._

Leave to appeal apalnst the conv1ct10n was granted on.

January.ﬁ 1987 and when the appeal cam cn for hearlng,ﬂ

althouch t“e annellant was uprenresented the COLrt
conc1aered the orouads of appeal as flled and after hear~
ing: the Crown, a110wed the anpeal quasbed tne conv1ct1on3"

_set a51de the saptence, entered a verdlc of acqulttal

-and’ these are the reasons for so d01ng wh;ch were then_

:promlsed




St

ﬂto hlmself

At trlal tne Crown s case was that the aepellant

Howned a tax1 wl'nc:,’n he Dernatted the deceased to operate,“f_e

'leferences deve10eed between the two nen and the_appellant.

recovered the tﬂXl ard caused repalrs to be done to 1t._:f

when thc deceased arrlved Uﬁ to thzs 901nt Lhere was no'
dlfference between the pTOSECULIOH and the derence.- 1he

erosecutlon W1tncsses sald that after a w 1nnocuous

words passed beLWeep tEe apoe11an and_chc deceased the

ith it he chased'

appellant olcked up a plan':lsj;

the- deceaSed who ran ac oss the road ';Tne aepellant sald'

hese W1tn_sses9_not'be1ng“ab'e;to CatCh v 5Wath the deceased

gluna the olece oz wood atfh1 fIt caucht the deceased 1n '

his back and he Deit forward unde*'”herforce o$ tbe blow.

The1 these w1tnesscs sald tbe aepellalt raa, plcked ue"

the nlank aad Used *t to hlt the deceaseﬁ 1ﬂ hlS foreuﬁ-o

head_cau51nc an 1D3ury from whlch death_resulued

“: The defence account as glven bV ihc appellant on

Joath, was that tee aoceased who was across the road from
where the aeoellaat stood nlcked up a stone from a stone—f-

'wall and flunc 1t at hlm.:_ Thls stone ali not mahe contact_

_w1th hlm.% Then t’e deceased plcked up another stone ran_

across the road to alm tha+ he the aepellant became fear-

ful that the deceased would hlt h1m w1tn the stone, that

he bent down?‘plckcd up the plece o; wood th t was lylng

M »‘

there and swunc 1t at the deceased to erevent an 1n3ury




N

In a long and detailed summing-up ths learned
trial judge directed the jury on the law relating to seif-
defence; provocation .and the lack of intent to'kill or to
cAuse seTions bodilyrhafm."'He 1uxtanosed the two accounts
of the' homicide and told fhé:jﬁff'thafi

"The two cases .are poles apart. It'is R
for you to, resolve,. ‘having. regard to.
“how you view the evidence. "
Later on he gave the:iury'this important direction:
"'”Iﬂ vou accept whaL ‘the accused said
_ntﬁa“ he was acting in self-defence .
when he struck the blow, because the L
.. complainant ran down on him by the . = . 7
‘gate - according tc him - thvaw one '
-stone,.then he plcked up qﬁc her
~and ran across the road to him at .
_the gate and at that p01nt.qu.wes_so o
- frightened he picked up the ctick and
. Struck him. . If you accept that, then. .
" you must f1nd hin not guiltv. 1F'y0u
ﬂ4are ln_dOHbt whethsr. to. acca:t oFr .. .-
eject, then you acquit him and find

hln 10t guilty on the. ba51s that hs.
‘was defending hlnself o

" Finaily, thé"jﬁf? wei‘ directed ,ﬁat.+hev could flnd
manslatughter on the 4win basis of provocatl,“ ‘and 1ack of
intent. Tﬁé}'féfirew at 11 15 a.m., on Jaduary 10 1986
aﬁﬂ=féturhéd:af”il;49'é:m;;' a very short retirement , indeed.
on enqulry ‘from the ReglsuraL; the Foreman of yhe Jury §éid
they had arrivad at their verdlct f ﬂnen skﬂd if the 3ury
‘was unanlmous; he sai e was eleven to one. ' The
léérnéd“tfiai:jddbe'g ave some directions as o the nece551ty
for unanimity ‘and a5 to the nanner in whi Cu tbe JUTOTS.
could usefully concht thelr d 11beratloﬁ and hey agaln.
rutlred. 51x minutes later the jurv returned w1th a |

unanimous - verdch ‘of not gullty of 1urder. The questlon was

put as to manslaughter and the foreman rcplied:



| UFOREMAN:

' FOREMAN:

| eorsroar: s
Lo youfind the accused Kiangsley Blgby'---

_;,nanslauchterai" _ ___;

:We have found hlm no+ ngltY of
_ﬂurder.g.v»a..m _ S

ch you fin:_the aCPLSOd_KlﬁGSIEY o
" Bigby puilty or not gullty of
;:jmanslaughtpr° '

enberszdf the JLry do you say

1"f;}not ‘guilty of murd@”'and guilty of
T:‘ﬁanslaughter° That is your verdlct

 FOREMAN: ¥

,dh,.;_.  “;ﬁffiHIS LORDSHIP 
. POREMAN: -

' ,;aﬁd 50 say all cf you?liﬁg;m o

as. W- £duna hlm cudlty of man-

:fslaughtér by self- dcfeacu.  He was
e dofendlng hlmsell,. : _

“We found him Guilty o£ ﬂanslaughter'”'
at self defence._, . .

- HIS LORDSHIP: T rCﬂlly don't

understand yau, ‘Mr. Foreman, It's

”;;ﬁOREM\N

_;QI am sorry,:' S
. self-defence. .= Although he committed -

L ~the act We found that hc wasj,;,.a -

.-,j}HIS LORDSHIP: is
o say whether. he is guilty of murder or -
< reuiity of 1anslaughter..:”e don't ask

. . either you. find him guilty of : _
“ohomanslaughter or 'you don't. ¥1nd hlm.
'“ﬁ»gsulluy of manslaughter.;“;

‘we found him - suilty in

:;FIS LORDSHID ey hava heard 2 1ot in
”uj;my tlme but I have n°ver ‘heard this.

?_fLet me undprstand-.,.;.. o

flAll ]OL “ave'tb_ao-is 

. you the basis on which you find .....

T have- glven;dlrectlons wiiich I assumed

.'-*you understand. 1 have told you -
I told you that manslﬁughter arises
conly if you re;ect self-defence. - Then

you find that he may hdve been 9rovoked

ot he may not have ¢ntended to Llll._

'3f{* do net_..;-..u

o roRm

_”thlnk Iﬁcould answer *hat.

’-IIS LORDSHIP You say }rou flnd hlm not

e guilty of murder but guilty of man-
“siaughter and then you add 'in self-

" defence' or something to the effect -
by self-déefence: --wﬁlch Tram afraid

I don't Lnderstand Because I- never'

o gskeds you to qualify a wverdict. I

'Qasked you to glve 2. vardict. ¥hy @x




77

”:-;”JURY

-l

FOREMAM

#A1S LORDSHIP cont“d..n,

“vou tobk”it"uppnﬂYOurself“té'give
aualificauion?"tt s not necessary
to find why you find, aow you find,
_you just give =z verdict. Is it that
you require further dirvections
because this is 2 verdict which
don't understand. L

FOREMA? It was:&é&i&eézbyfus e
o _FIS LORDSHIP: I don't wzat to hear
| your . del1berat10ns, :t's just your.
_ ; 'Jyerdlct I.WPnt_tO know
FOREMAN: =~ I can put the verdict. We found him
_ _ not guilty. The act was”igithe form
:_of_seIdeefganp__ S
HIS TORDSHIP: You are taking it upom
_ yourself to put the vcrilct; not
" oiilty in the form of self-defence
and. you: huve eleven other persons to
consult?: i - 8
FOREMAN: -Blt that'tas t e der151Sn that we
s.e by
i ]?hzc LORDSHIP: = You see, we ask the
'-sajuryﬁto_select_ths most intelligent
person to speak for them on their
behalf and what I am szetting here does
Hzot savour: of 1nt€1110 nce,
FOREMAN:  Can I retlrcf
HIS LORDSHIP: What I would ask you to
do is to retire and return. You have
said notpuilty-of murder. There seem
to be no contest oa that. That 1is
.accepteds o 0On mansl u@hters go back,
. po back; because you have caid zuilty
_“ﬁ;of nans1augnter and start qualifying it.
 FORL1hﬂ ;Oka}, 51r,_ |
TI ES &GAiN 12 1/ oL
;HJUFY DZTL?ND,- 12 22 n.m.';-
JURY ROLL CALL - A1l Dresent
REGISTRARE-Nr,'Foremqn"please‘s+an& ~Members of

the jury, do you Fl :nc:accusod caea

 HIS LORDSHIP: Have you arrived at a
s -verdlct on mansluurh*'“?

. FOREI‘ME: Yt’s Slrg ) A AR

IS LORDSHIP L 1s your verdict umnanimous.,
that is to-say,-are vou all agreed?

: Yes.



"T”aﬁffaT"f”-fﬁﬁffEISHLOﬁﬁSﬂI§° “How say you, is the
.. Y. oo -..prisoner. Krngsley Bigby . cullty or
'jfnot gullty 0r manslaugrter7

e '“QH;HIS LORDSHIP Gullty?v ﬁrh'Fbreﬁan

\:“,fiand membérs of the jury;. you .say: the
'-accused 1s no';gulley of. murder '

" FOREMAN: . Not guﬂtv of nurder 'fff._

TS LORDSHIP:  Guilty of manslaughter.-
g _'._1hat is. your verdzct.,,gr,_a,._ _ o
S e 2 FOREMAN: . Yes ht . : _. _. : L . .
o ms LORDSHIP and so say all of =
r-rﬂwwvr“arw_”f’.-“.iTYOU? "'f ”[__-nfv“fg=“ SRt S
._:..-F'O'REMJKN: f'_':'.'}:Ye s.m St e
After p3551na sentence the trlal Judge told the:,a;r'
jury that they teok lee 1n the dellberatlons and came uD

with a verdlct whlch the Court found acCeptable He added |
: : "When I say'Court I mean I f1nd acceptable.“ﬁ-a
& Two grounds of appeal flled were e _ ‘ | i
';ﬁ??fi);ﬁ'fThat the verdict of the Jury ”FU11tY of
.. .. murder, by virtue: of self- deFence” was.
AN fﬂct a verdlct of acqu1tta1

e 'e:ffﬁ'tZ}fa3fThat the verdlct is unreasonable hav1ng _af°”
R j*regard to the eV1dence RN S

These grounds were crafted 1n prlsop and rt must be 1nferred

:that the reference to murder ’“:ground one ougnt to be a

o reference to manslaughter __ﬁ:'_;if_ _;ugf_.,
_r_ It is acceeted 1aw that Where a sragle verdlct 1s
amblwuous or two verd1cts are 1ncon51stent or the verd1ct
is one'whlch Cannot on the 1nd1ctment or 1r the f?i.. _
c1rcumstaaces be 1amru11y“returned the 3udge 15 entltled
”unless the Jury 1u515t Ite refuse to accepc t&e flrst _
iverdlct and tc ask the jUTY to recon51der the matter and
llf they changc thelr verdlct to record only the 5econd

verdlct.ku See Archbold 4lst Edltlon at para. 4= 455




The Judge s dlSCI@elOH to re$use to .accept a verdict of the

H

Jury Was elrcunscribea 11 thls way by Luckhoe, J.A. in

R. v. Walters and Walters [1971J 12 J.L.R. 448 at 456:

"Where a verdict may . lawfully be returned
_'upon the indictment and the evidence, is
“7un¢mb=gueus and is not incomsistent with
any éther verdict, it can only ue in
exceptlenal circumstances, if 211, that
a trial"UdFe may refuse ce aceeet 1t
i and asx the jury to recomsider it.

In the luStaﬁt case the VEle’L in velation to

manslaugnter was clearly ambigucus. ~ It is to be remembered

“that" thé taking of the verdict of a jury is in two distinct
g 1 Jury .

parts. First the foreman, as spokeeman for the jury,
delivers the verdict of the group. Then he is dlStlnctly
asked whetﬁer che Verdlet as glvenlls tﬁgt ef all the jurors.
That questlon is mpe*tanu as 1t gvves tnc-i di.ldual JUTOTS
an epportunlty tc tqen end tae?e declare t‘h ir dlssent 1f
any. It.1s only aftor the second question hes:been asked
and hes been sqtlsfaciorvly ancwezed t,at & proper verdict
can be recorded _+eﬁseme”3ex;seletlons'theiindividual jurors
are pollied to put it beyond::deebt?that_eeeheene agree with
the verdict anncunced by"theeEOIemeh¢'
”We'haVe'said“that:the'vefdin inAreiaEien'te
manslaughter ‘was clearly amelguo is and that. is so becatse if
the full answer to the questien whetber a11”the5jureéeihed
awreed to- the QUIItY verdict of manslaughter. the foreman
eAposed the basis upon ‘which they had arrlved at that e
verdict. It became" 1mmedlate1y clear thﬂt the Jury were
sufferln from a Lundaﬂentel mlsunderstaqd ng as to the
consequence of self: defence in a case ef mu*der notw1thstand¥x
ing ‘the careful dlrectlon 51feadv gvv»u by the 1earned trlﬁl
Judge;'”The ex chenges between tﬂe foreman and the Judge I
guoted above’ dlsclose WlLr clarltv'chat tne 3ury accepted':

the account of the defence, accepted that in acting as he



Pirgeped”

d1d the a“pellant was: defendlnq hlmself but they were
confused as to the consequence of hlS se actlng. |

Uhderstanﬂably, the learned trlal Judge Was'~*

e1539001nted that he dld not recewve an unamblguous verdzct B

after hlS palnstaklng sumﬂlng-un, but whac was requ1red of

hlm was not an annoyed response.- The JLTY oucnt to have

'been glven furtber d;TeCﬁlcnt pln poxntlnr thelr error 1n

assoc1at1ng self deFence Nlen manslauehte end'remlndlng-gje

them that once teey were of Lhe v1ew that he appellant

was. actlng 1n selx éefences Lhe1r Gnly verd1cu should be

‘one of not au11ty,_end tﬁere was no reem {or a verd*ct of

gu11ty of manslaughter.

R V. Cray {‘8911 17 COX 299 nr {1801] 7 T L R

477, prov1des an almost Harai?el to thls case._ There a
bank clerk was" feund guliey of obta1n1no foed and money

by false pretences but the Jury added thac aeey were unsure-i

-whether there was ny 1?LQHL_ o defraud ' The conv1ct10n

_was quashed 1n thc Court for Crown Casea Reserved Denman J."

,_saY1ng 'f_;;fj_,l;f;g,g;fif;lf.;eg;;f;:};j;ffig;”uaa;-~e'

7'?Iz the verdlct had been gn¢=ty merely, no.
“oquestion could have arisen. But when the
o Jury:.go beyond the mere verdict of gu11ty
““and ‘add words, thev 2t once give rise to
.. the qguestion’ whe+ne* their verdict. dis . oo
“sufficient.. The' Jury have zadded” to the S
verdict of guilty here thée words: S
TBut whether there was any 1ntent te
- ~defraud the Jury. consider there is not..
“sufficient’ ew1dence, ‘and thercfore~strong1y
. 'reconmend.mercy Mr, Vachell. has very .
2. ingeniousily endeavoured to” exxrectjthat
. from the verdizt altogether. .~ He says that .
jvpractlcelly it was 1ot part of’the'verdlct '
but was merely the reason for the . . _
‘recommendation to mercy. But I th;n& it was..
part of ‘the verdiet, and 1t seems to me that
Cdtis impossible it reje t it. . If then it
...is- part. of the verdict, it is. clear that it
" must be taken as negat1v1ng one of the most
material alleg: wtions contained in the. .
“indictment, nemely, the intent to- defraud
.- That oe1ng so, it appears T8 me 1mp0551b1e .
Totomeke cu* tuaL thls 15 Verdlct of gu11ty.ﬁ.-




9.

The present casc went bevond thst of R. v. Gray,

supra, in that in one of the exchanges b“etween the Bench
and “the foreman; tﬁm~foreman*35§erted3
“Icen put ‘the verdict. We found him 7
nct oulluy The act was 1n ?ne Form
“of self-defence."”
This answer was not satisfactory to the learned trial
Jjudge who thought that the foreman was speaking without
the ‘authority of the other members of thé jury and when"the

il

trial judge reproached thé“foréméﬁ“fof”sé*benaviﬁg the fore-
man-answered:” i

"But that was the decision we come by."
It appears that to the learnsd trial judgs’s way cf:fhiﬁking,
this verdict was against’ the weight of bhe ev1dence, and so
he admonished the foreman and sent out the'Jury for the
third tirme.  We are of the opinibﬁ’thatfthe~assertions of
the -foreman in giving the verdict cucsht not to have been so

summarily ‘rejected.

“In "Rex v WOOilur [1R1G- 19} 2 Starkists: Report N P.

111, ‘the foreman and three of the 3urymen'éppeaféd in the
‘Court ‘while “the other ‘jurors wete in'a'sﬂéil'fGOmJbéhind'the
judge's seat. The foreman szid that they found the accuscd
guiltyibuﬁ"that;thfee_Qf th§:jurQr$jwa;te§ fg say something.
Abbott J3jsaid he could nct hear any statement by part of
the jﬁry; thétfthé'?é?dicF muSﬁ.be'ﬁnﬁﬁimOuéibut if they alil
wished.to'giveSaJQualifiédfver&in_hé'woulﬁ rccelve it.

In an 1n uélble v01ce the Juice ask d if ﬁh y’were all
agreed upon thrlr V”leCC_uO Wthh tkﬁ foreman answered
inthe afflrnatlv R saylnnr that ‘the accusec was Zuilty.,

No dlssent was cﬂprcss»a bv aqy of the 3L_;mev and ths
verdict of culltv was recorded ":Befgre:séﬁtence it was
brought to thb ir a;hjudg¢f§;3ttenp19ﬁ %Eat_t:ree of the
jurors hg&fpot;cogc&rreﬁziﬁ ﬁﬁé]#grﬂict;;fff?ﬁe trial
ju@ge:fhéﬁght;héfchld'nOtft cnrlnterf,Ae Uth the verdict

7,

. but referred the matter tc the Judges of the King's Bench



10,

: statlng that 51nce ar1 the Jury were not in Court at.the
time Whenjthe verdlct was dellvered 1t was bOSSlble
rhat.éil'fhe jury rlght not have heard whau passed

~In settlng a51de the verdlct Lord nilenborougn sald 1n
pare L |

| | "Wjere every 1ndlv1dua1 of thc jury =
hears what is $aid, and has it in. hls_j“

- power to . dissent, the ‘evidence is
:comelete that ‘he knew wbat passod

to’ show his approbatlon of tke verdlct'"

'That statement-of the'lew 1s-gene elly accepted as
correct ‘and in ?hc absence of any 1nd1caC1or From any of
the 1urora that they dlssented from the sratements made by
the-foreﬁan espec1a11y when ne sald that he- ﬂ was conveyln?
to the Court the flndincs of the Jury and not Just hls own
v1ew it is our oplnlon thet the trlal Judge oucht to have
peld due respect to what the foreman Salu R

_ There was’ cortalnly enough in tne several statements"

made by the -foreman to 1nd1cate that the Crown had not
negatlved self- deForce In those c1rcumstanc 5 one-would have-
expected the learned trlal 3udge,_es 1s submltted in ground
o. to dlrect verdlct of acqulttal of nanslaughter. |

The questlon of orderlno a new cr1a1 Gld not really
arise but in- any'event the Court taklnv cognlzance o¥ the:
fact that the trlal-before Gordon-J- w as tﬁe thlrd trlal for

the-appellaﬁt would not heve ordered thet the appellant do

stand trial on a fourth occa51on for tﬂlS offence.




