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IN THE COURT OF LPPEAL

COR: YHE HON. MR. JUSTICE CAREY, J.A.
THE BON. MISS JUSTICE MORGAN, J.4.
THE HON. MR. JUSTICE GORDON, J.h. (a6G.]

SUPKEME COURT CRIMINAL APPEAL NOS. 23 & 24/90

R. wv. LEBEKT BaALaSALL
SONEY BALLLSAL

Delroy Chuck for Appellants

Maicia Hughes for Crown

SUPREME CQURT CRIMINIL HPPEAL NC. 86/89

K. v. FRANCIS WHYNE

Dennis Morrison for appellant

Marcia filughes for Crown

29th October & 5th Decembezr, 1990

GORDON, J.h. (&G.)

We {reateu the hearing of thglabpchations in the above
mattors as the hearing of the aypcéig and allewed the appeals,
guashed the convictlions, sef asiaerthe sencences inposed and
in tne interest UfrjUSLiCG vrdererd new trials.

The Ralasals woere remanded in custedy pending theic
retrial and thyn,  comalins inlcustudy serving cencences okher-
vive :pepesed. 8 the basis on which these appeals were allowed
at2 similoe and ipvolve the same points of low it is convenient

toe deliver the reasons we promisca then together.

k. wv. LEBERT BiLASLL
SONEY BALLSAL

These zppellants were convicted in the {igh Court

Division of the Gun Court in Westmorceland on 9th February, 1590

for
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illegal possession of fiieurm count { and for rcbbery witlh-
aggravation count XI and each on a count for cape counts Il
and 1%,

the Crown’s case was that ot about 3.80 a.m. on the
3lsi January. 1789 che home of Micsw Mavias ‘Forbes at Lung Pond
in the paiish of destmoreland was broken into by two men each
iomed vwith a yun.,  loney 100,00 was taken from Miss Forbes’
purse and wwo of be: daugheers taken to the bushes outside LN
ruped. One by sach of the intrvdeis.

The evidence was that the appellancs were the gwo men
involved. b the Lime of the incident Leboxi Ealusal;ﬁore a
rnask made of nylen stockingrwhile Soncy vas unmaskerd.

liss Forbes said she grew up in the same village with

Leiert Balasal and had purchased milk from him. She knéw “him

well anc the mask did not mask his features as it was a sheer
nylon stocking. 1In addition she recognized his voice. The
complainant in the rape charééralso said she recognized him as
a person she knew. she recognized him when he removed the
mashk and kissed her wiile raping her. Miss Forbes said she

recognized ihe appell.nt Goney Balasal by his features and her

daughter, the complainant on the chaige of rape against

Seney nlsc swid she recognized him Ly lils feaiures. Miss Forbes

en Tth February, 15CY saw soney in Cavanna-la-mar and pouinted
him oul to thie police who took him in custody »

The defanﬁe ¢E cach appellant was an alibi.

The sule issue in this case was that of iuéﬁtfﬂfcation

the learned tiiul judge nfrer veviswing tihe evidence said:

o5

4

now, what ¢o i make of this igenrafication?
find that the evidence is overwhelming.

. find whav Leberi Balusal is well known to

all ihree wilnesses. i find that Lebert,

zlthough he Lad on this mask, che masi

was one which the witnesses could sec

through. & believe anu ¥ accept tae

and
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"evidence of the witnesses four the
Lrown that Lebeit was ong of the
men, and L find as A fact vhat he
entered this house and he was

Armed eith & gun; that he LGOI
ehzlly-imn, he teok hoy CEE the
premises. and rapeu her. ¢ accept
the aviuence of sMisg Mavis Forbeg.
Y also accept the evidence of

Julia Lennett that tho accused man,
cuney belasal, vwag the other man.
Lorelec he evidepce given Ly

him tha: lLe was eloevhiers., | Fing
28 a fact that he was in the house;
Soney Balasal was in the Louse;
“hat he pulled -t Julia Bennett
and tock her to the back of the
premisc.s and itped her, and lie too
vas armed. They went there wiith
Che common pripose, that is, to
rob moncy from Lhis pPremises, andg
further to that, that they ruaped
these two girls, and having saidg
thac, I accept the case for the
crown and 1 reject that of the
cdefence. "

Mi. Chuck fer the appellants aryund one ground cf appeal.

'"That the Learned irial Judge faileu

to adequately and properly direct

hiself on the law of identification.

iis subsequent remarks, after being

remindad, "do not remedy the defect

since he hag dlready arrived at a

verdice v
He conceded that on the fa¢ts of the case there vas evidence on
witich a tribu-] of faet could find A verdict of guiley. He
subnitted thas Tecent decisiens of this Court strongly demand of
the leu:ncd Lvrigl Judae that ne shoule: express in his summing-up,
e daw on viraol tacntificut ion before #rriving at a verdict.

Lo cited R v. bockuley Carroll S.C.C.5 . de. 35/2¢ delivered un

20vi June, 1%%4Y ang R. v. George Cameron $.C.CLA. no. 77768

delivered 20uh bevenber, (95449, Re further submicted that the
leavned trinl judge wid not eXpless that he was aware of the
dangers of acting on uhcorrvohorated evidence of visual identifi-
Cacion und that a retrjiaj would be the Proper ccurse tc be

auspited.
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Miss Liughues conceded that +the trial judge failed io
follow the preescribed course and agreed that there should be
a vetrial.
By thae Jun wouct fsasendment) 2L U870 a Ruprems Court
jusye vus given jurisciction to‘try without o Jury &un Court
cages. These cases ihvulv&Loﬁfénces cortiitbed with the use of
an illvgal ireasm tnd cover a range of éeribus uffenbesy Tape,
robbery. burglury, shooians witch intond. hurdek‘onl& is

EXCepled,

the ciinl judge :s reguired ce give o rensoned decision

in cases determined by him. in R. v. Dacres t1ueC) 33 UL.I.R,

v
.
H

t

241 thisg obligation ¢f the trial judge is stated chus:

“Ey virtuve of heing a judge, 2
SUpreme Cour o Judge sitting as

2 duage of the High Court

division of the Gun Court in
Practice gives a reascned decision
for coming Lo his vevdict whetlic:
of guilt or innocence."

+n the majority of cuses which £all to be decided by the judges
of ‘he Gun Couvt, vhe prosecution relies on the evidence of
visual identification in dischierge of the burden of proof. iIn.
bacsres’ case +the cuzstion arcse whether o judge of the Cun Court
zacLes case : :
was Jequised v woln hineclf o the dangers of wering on
evidence of vigusl iGentafication, This Courl dealt with the
question in Lhis mepgne,

"The cos s on lucnizlicotion evidence

Bavae vl cotablishe doany poinge: ole

Chan e bhe ahnence of on pivbicula

VOSDING 2% Lo the dungers or

Loeatificutcon wvidence there woulu

be o, irrejularity in the trial

notwiths:anding the gquality of the

evidence.”

“he valiatty of tizes statement was ronounced on by
Y

Rowe P, i R, v:_kggkgggy_gggggll {supra) when he sald-
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‘This statement cannot now be regarded
as geod law, as the Privy Council in
two> cases, Scott and Othexrs v. The
Queen :500] 2 W.L.R., %24 and

Junior Reid and Others v. The Queen
V1509 3 W.hL.Ii. 77! have laid it down
hat visual identificavion evidence
coegs full withan a specitl clasgs of
syildence vl s Lo be given special
and spucific trentment by Jhe crial
Gudge an oo toiol hefore o jury.  The
crial dudye s requioad Lo give o
cloay werning of tho dongex of @
riscalen idontification, o-plain the
taseons for suweh 2 eaining anag
auvise the Sury Lo heed the varning
when cona idering thaelo veraict.
becoti’s case (supra) ond Junior Reid's
~ase (supral are bindling upon this
Court.* '

Yt therefore bLocomes the duty of o judge in his summation in
the Gun Court to indicute the principles applicable to the
particular facts and demunstrate Liis opplicstion of those

principles. °‘The duty then of this Courtr is as stated by Carey, J.5L.

in R. v. Clifford Donaldson et al 5.C.C.n. dos. 70, 72, 73/8¢
lunreported) dated l4th July, 13€8.

"1i is +the duty of this Court in its
cunsiuerition of a sumaation of a
judge sitting in the High Coutt
tivision of the Gun Court to deter-
wine whether the trial judge has
fallen into zrior either by
applving gome rule incorvectly or
not applying ‘ho covrect praonciple.
i€ thun the judge inscrutably maintaing
salencs as bo the principle orx
principlus which he is applying Lo
the iaces pefore him, it booomes
dpfficull if not impossible for the
Count to categorise the gumanbt.on as
4 vepsonsd ope,”

The difficuivy w.sd Ly visual identification evidence

wos censidercd oy his Uourt in R. v. Guorge Cameron {(supra).

vhis Court recoynized that this btype of evidence hus Lo bwe
accorded specislised Lreawment such as is given to accomplice
evidence, ovidence in rape cascs and that of children of tender

age. Foilure te give such & warning in joexy trials will lead i

the guashing ¢f o convicticn. Junior Reid's case (supra).




«n the reasoned judgment ithat a judge gives he must
thercfore Geal wiuh the current law and where a warning would
pe appropriate in a trial with @ jury he must give himself the

reguisite warning, Wright J.A. in Cameron’s case (supra) in

dealing wilta the pessage gaoted above from Denaldson's case

saidu:

*The iclaovence of this Jdecision Lo
cent coagideralions ss Lhat AU
sintes ewnbaljeally that vhere oz
judgs sais 2lone ne g rveyuwiroed Lo
deal with the case in the manner
established for dealing with such a
case though he is not fettered as
Lo the manner in which he demonstrates
his awareness of the reguirement.
what is impermissible is inscrutabie
silence. ‘hat is of critical
1np01tanue here is not so nuch the
judge's knowledge of the law but his
applivation. Fven if ithere is 2
bt esumpiion in his favour regarding the
former there is none as to the latter.
He must demonstrate in language that
does noi reguire tu be construed,
(hat in coming Lo the conclusion
adverse to the wuccused person he has
ached with the reqguicite caution in
mind. Such a practice is clearly in
favour of consistency because the
judge will then be lesgs }LhLly to
lapse into the error of omission
whether he sits with a jury oc alene.

2

in R. v. Carl Peart 2.C.7.A. 10i/80 delavered Fib

February 1990, R. v. beroy Barreti ..C.U.0 A5/60 delivereu

poth July, 1590, R. v. Horace Camoron 5.C.C.a. 238/63 delivered
23.d Gctobes, 1964 R. v. Reith Gray 5.0.C.k. 182785 delivered
27.d Getobe,, 18, the prosecution velied on evidence of

visual identification snd this Court had te pronounce on the

dut: of the Le al judge when he had to deal with this evidence

in his swusation. Carey J.2A. in peart's ca $e saids

fine law is well settled however

tihial where a case depends wholly

or subistantinslly on ihe correctness

of one or more identificuiions of

an nccused which the defence alleyes

to ke miswcken, ihe Judge should

warn vhe jury of s fpacval need .
for cmuiecn before conviciing in o
relionce on Lho corvicctnress of that

i
Pisrr e lun Whe judge is also

yeacuds o0 by ghe jurv eu to
re ey neoed of such a

o oving,”
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in R. v. Reith Gray (supra) Carey J.A. quolted from

Horace Cameron {(supra) in support of this cheme:

".... the need frr the warning is
ald the moure necessary when the
evidence is given by an chviously
honest witness because the honest
witness is likely Lo appeav all
the more convinsing to the jury,
altboveh he might well be mistnken.
The reason for the cavticn is the
nced to distingiish between honesty
4nd accutaay and net to cssume
accuracy becavse it 18 held that
the witness is honegt.®’

N honest witness moy e mistaken &HduSQVﬁtal honest
witnesses wiy be mistaken, Several witnesses who make a
common wistale do not corrohuratereach other. The possibility
of one or more witnesses being misﬁaken must be adverted to
by the 3udge in Lis esgegsment of the evidence., 1n che instant
case the judye regarded the witnesses ag lionest but he did not
seex to distinguisl honesty from accuracy. Cne of the cprellant
was moesked and previously known by -the witnesses. the other
not masked and net known by the witnesses before. The incident
occurred ai night and identification was aided by lamplight.
dlithough M:i. Chuck conceded vhiat on this evidence n tribunal of
fact could find & vercict of guilty nevectheless this situation
called for & careful summzcion in conformilty with the
principles .dumbrated in the decided cuses.

In .%LQ_C}E}JEK_QEEEQJ;;; {sunral wowe P, said:

o hold, thot given the development of
nhi law on visual wdenvification

evidence since ile decision in

E. v. Dacres (sugre; in 1960, judges

sittaing alone .n the ftigh Cou b

Division of the Gun Couri, when faced

with .an issue ‘of visual identification

MUsi. expressly wavn themselves in the

fullest forw of the dangers of acting

upen uncorrouvcrated evidence of visual
iden=zification.  .n iLhis respecl we

hold, thal there should be no difference

in trial by judge and jury and trial " -
by judge alcne.®



This cese stunds alone in tho requivenant uf'$n‘oxpress
warning in its fullest focm. But the learned tfial jﬁdge
erved in failing to cenfernm even with the law as established
in the earlier cases cjted and his vmission was identified
by Crown Counsel at Lhé'cnd of Lheﬂsummaiidn in,Lhis
passnge:

"My, Bulgin- MiLord, 1 know that
- Your Lordship woula

hirve no doubt Laking
(sic) certain things
lnto considecation,

but uarising cu. of Yot
findings, M'Lorda, 1 am
guided t¢ the fact tiai
the authorities seem tc
sugyest, “expressly
stated’ that it should
be ezxpressly stated.

His lLordship:s expressly state Lhat
having warned myself,
al. length, having warned
myself ©f che dangeis of
visual identification,
nevertheless I find that
it was these accused men
who were in the house
that morning and who
Curmitacbed the offences.?

But, with all respect to the lecined iLrial judge, nowhe:e
in the swaming-up Lo chat stage had he expressly warned himself
of cthe drngers of visual identificalion nor had he demonstrated
in languagc tha'. dess nod teyuicre no be coustrued that he: had
this warning in mind. e dic But refer dicectly or
inferentially to the poss.bility of honesty being mistaken for
accuracy nui did he distinguich- them, (v is sufficient to
dispose of this asseivaen by saying that learned Crown Counsel
conceded that. the warning the learned (rial judge should have
yiven was net iven,

-0 tlie developnent of the law on visual identification

evidence in ihisg Jurisurction, tLhe weight of authoucity in the

rases of Dacres through Clifford Donaldson ang Gevrge Cameron

reqguires 2 Lrial Judyge in the Gun Courd faced with evidence of
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visuxl identificatiun tu “demcnstraie in laznguage thuﬁ dues
nct need te be construed that in coming to a cenclusion
adverse te the accused person he acted with regwisite caution
in mind." 7The learned Lrial judge failed te farthfully follow

these authorilies and sce fell inco cirer.

R. V. FROWNCIS WHYHE

This ppellant was convicted cn 4th HMay, 1969 on an
indictmenv which countained 4 counts. Counts I-and :i charged
tllegal possession «f fireana and shooting with intent wnd
coeunts f.3 andg :V charged similar offences. On each cof counts
T and 11I a sentence of 7 yeurs at hard labour was imposed and
cn ocounes LD and SV, le years at hara labour each.

He appealed wgainst conVLction_nnu'scntence.

The grounds of appeal filed an’ 2rgued by Mr. Mor.ison
referred cnly t¢ the cOnyictions on counts I and 1i. inddeed
the evidence on counts‘llihnd 1V was aﬁerwhelming anc identity
was not in issue. The appeal against conviciion and sentence

~n countg il and IV was dismissed.

Mr. burriscn relied on R. v. Locksley Carxcll {(supra) in

suppcert of the sole ground of appeal:s

"hav the leawned trial judge erred in
law in that he failed to warn himself
of che dangers and the need Eow. caution
in asgéssing the ev:idence identifying
the rppellant as the offende:, particu- .
lavly an velation to Connts 7 and 11 cf-
Lthe indioiment.”

duoconvincing, it was ocyued was the evidence on counts 131 and
LV ouiere the appellant wos shot in a shoot-out and acrested
thaw the learned tvial judye failed to heed the caution anu

deal with Lhe issue of idencificalion in counts I and iI.

Lbhout T.X0 p.m. on 1ith Janvary, 1908 District Constables
barxringiton halston, Lloyd Bwan and Michael Mogfris were o

patrel on Livingsion Streat in Hannah Town, Kingsion when they
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saw appellant walking tewards them wiih his head down.. When

he was about % chains from them he stopped; pulled a gun from
his waist fired several shots al them then he ran away through -
an_adjcininglpremises. The incideni happened yuickly, the
witnesses claiwed they knew him before but District Constable
bMorris said he called ko his companions saying “Is Little oy
that is firing." Little Roy is the neme by which the appellant
was called. |

in his suamation the trial Judge said:
".» lot of heavy weather has been made

Ly the Defence about the fact of

identification. fThere seems o be

# blurring of the edges. fThis is

not one <f the situations where the

accused cr the perscn betore the

Court is nout known Lo the wiiness,

not wheve we have tLhe Ileeting

glance situation. We huve Lhe

question of lighting and distance

erc. Cne of the factors that has

to bt cunsidered as a matter of law

in every case, was the accused known

tu the witness before? The Frosecution

says, it 18 no%: identification but

recognition. When one looks at the A

features of the accused and the commeon

grounu that he is known to them and

the question of his holding up his

head and being one and-z-half chains

away. I am afrajd X can't agree with

the Defence's submission that they

did not have time to recognizce the

cccusca.  The guestion of identification

has been madea live issue but in my

vpinion it is 4 second-ry issue. 8o,

Wwe are coming back to whether this

whole thing depends on identification;

the whole case stands or falls Logethes.

I aw not Jooking at it that way; .....".

W agtee with counsel that the judge neither_warned
himse;f in the fullest form nor. used language which required no
cuonsiruing as to the‘peed for caution.

We have ulreauy dealt with the principles involved in
the companion case of Balasal and it is unnecessary to repeat
them. “hey apply with equal force to this case.

Crown Counscl qqi;c vightly conceded thal the learned

trial judge fell into eiror.



