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the revolver. FEe wasg howeV§r, not shot. Davis ﬁhen hit hiw onAﬁh@ head
voing the butt of the revolver, siving hima wouwnd which bled. Jolmson
took from his, Chembers's back pocket, a revolver widich he Chzmbers wes
carrying and both men left together, riding eway in the same direction.
They were the only two wersons who approached and interfered with hime
He went to the Olympié Vay police station vhere he made a report and

4

aftervards to the public hospital vhere he received treatment. On the

following day he went to the same police station and made a revort to
Detective Cornoral Reynolds and handed over o him & psix of trousers
vhich had a torn vocket. The other witness for the crowm was Detective

v

Reynolds vho made investinations and arrested the accused,

The eppellant gave evidence on-oath and his defence was en alibi.

“le said that on the niszht of the 14th of September he had gone to 2 dance

vhere he hed imbibed too much drink and went home ond slept it off, and
only after he wus avekened by his cousin, Tona, next morning, that he
heard from her of the incident of a man being heldd uwp and his sun teken

avay. He s2id he remasined et home €1l that day. Ne denied knowing

- Chambers or the accused Davis, He stoted that he was not present nor did

he do that act. He called no witnesses,

The d efence of Davis was also an alibi. He called o witness,
Kenneth Webb, a schoolboy of 15 years of age who szid thot he wes in his
yard at 37 Australia Road, when he sav Chembers riding by on his bicycles
He saw two men grab Chembers bﬁckways off the bicycle, One pushed his
hand in Chambers' pecket and took his gun and vhen they saw the crovm coming
dovn on them they hit Chonbers on the head end rede away dowm Austrzlia
Road. le éays that he knew Davis and that Davis was nol oneof those two
men., He descriped the nmen, one zs short aﬁd brovm and the other as tall,
thick and black with o big Eodya He said he did not sce either Davis or
Jehnson ot the scene that mowming when Chambers vas robbed. He sajd
Chambers esked him & veek belore the trial if}ﬁe was there when he w$ 
robbed and he $0ld him yes. He said ChambeTs”ﬁold him to say in court

that it was Jomzon and Dovis who did i+, disvloyins din his presexn
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There was further evidence by Davis' sister, Gloria, that Davis
slept at home on that night,.

One ground of appeal has been teken, namely, that the verdict

e
o}

unreasonable having rezard 1o the eridence,

Counsel for the apvellent has stressed that the verdict of the
jﬁry is incons i tent 4s they accepted evidence from Chambers, the only
w1tncsa for t he prosecution aa to the facts and convicted Johnson and at
the same time they rejecved evidence from Chembers and.acquitted Davise
Coun cl's complaint is that the credibility of the complaining witn ness is
not divisible and so if Duvis iz found not guilty Johnson should alse be
found not guilty.

- Counsel for the crown has informed thec:ourf~that because of the
incongistencies in the e vidence of Chenmbers he is not in a position to
support the conviction and directed the court's attention in porticuler
to page 30 paregraph 2 of the record whe}e it is apparent that the
learned trial judge in his smwing-up expressed the view thnat the evidence
of Chembers was uvnreliable, At pase 5 of the racord the learned trie

judge had this to say:

"If vou are sutisfied that Davies and Johnsoniere ccting in concert,

were acting togsether, tnat';nev intended together o “ob il
Chanmbers and vhet trnv did was in wursuunce of this intenticn
to reb ltir, Chambers and th:it it was in vursuance of that interntion
Johnson took this revolver from lir. Chambers's vocket as he told
you, then the taking by Johnscn would equally be o toking by
Dpvise. If you are satisfied that they wara g cving in concert,
If you wers to come to the conclusion %hat they ware not actingz
in concert, that ¥ hey were zcling indey dently of czeh other,
then there would be no tediing by Devis 24 you condd only
convict him of en off nce subject towlhoi I will tell you latex
on &s to his presentine his revolver to i, Chanbers in the
circumstances end in the way he did. Bul ii you feel he was

- ecting independently of Jolmson you couwldan't convict him of this
offence of rcobuery with agrravation, youwould have to zequit
him,"

Further at pages 9 and 10 the learned trial judze hed thisvto say
"Yon have to be satisfied that the toking was by wviolence or
putting him in fear and there is no cvidence oan which you can
say that Johugon hingelf did enything which could emount +o
putting v, Chanbers in fear bult if vow beolieve thot vobnoon was

acting in concert with Davis and thot Hr. Chinmbers was in fear.
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havins hed this rovelver nrezented te hin and spmerontly on
atﬁ:wvt mede to fire it 2% him, than it wonld 5 ou to
say thott he cotion of bevis wes tho wchion hereror
thae tading by Johnaor by yiolence 2

Cn the of nd i you were £0che o

i : of Devia you couvdd not cc;vi“t kir
of robbery with vation but it vould be open to you to
convict him of lnreony from the person, You hove to be satisficd
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before you find vobbery with agsravation that this ¢ ccv”yd Johnson '

acted together with somoone e]oe in the ¢ ovrse of this roohary.
Of course, if you are satisfied that he acted in concert with
Davis it would ke open to you to convict hin of robbery with
agzravation as he is chorged,!

At page 25 the record discloses the following;

Uiembers of the Jury, hzve you arrived at your verdict?

Ve havece : '

Is your verdict unanimous? That is are you all agreed?

We are all aoreed, _
How say you, is the accused Lloyd Davis puﬁfiy or not guilty of
this chorge?

Lloyd Davis ig not suilty. ‘

Is. Leonnrd Johnson suilty or not "v,lty°

Guilty &s charged, and so say all of uge"

There has been no complaint with the directions of the learned
trial judge but it doszs appear stranse that after the jury had acauitted
. Davis he sh&old have accepted their vérdict thzt Johmzon was guilty of
robbery with agesravation which verdict did not accord with his directionse.
According to his directions, at most Johnscn conld only have been ruili;
of larceny from the porson. |

A court of azppeal has power to substitute the correct verdict
where the verdicet is irresular. “However, in this case the evidence éf
Chombers in crogs~efanination so teens with inconsics telcies'when comnared
with that in-chief, and on material asmect so rewlcte with contradictions,
vhen compared with thﬁt of Detective Corrorul Reynolds towhom he nrde
his report in varticulsr, as regards the identity of thege two aceused

end hig means of ¥mowledse, that for the verdiet to stard it woold umount
to the credibility of thisvitness being treated as divisible and acceoted
against one accuzad and rzjected arainst tho other and this could not be

done. It movbe hel»ful to turn o the case of R v Hwnt (19ou)2A“Q 1056

for guidance, Lord Parker, Chief Ju=tice &t nope 1058,L, states
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" jury who had applied their mind pr0perlx,to the facts in this cases could

& verdict where one is found to be irregular, but rather that it would be

~ unsafe to let the verdict stand.

"have arrived at the conclusion they did. This is not & case of substituting

'.?he‘appeal is allowed, conviction quashed,'the'éentence set asideo‘7'




