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R. v. LEROY BURKE

L.L. Cousins for Applicant
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February 12 & March 19, 1990

CZMPBELL, J.A.

On February 12, 1590, we refused the application for
leave to appeal the conviction for murder and promised then
to put our reasons in writing. This we now do.

On April 4, 1282 the upplicant was convicied in the
Sauint Catherinc CTircuit Court before Cry J., and a jury of
the murder of Elrado Coombks on May 11, 1986 and sentanced to
death.

The evidence adduced from Gerron Pusey on behelf of
the Crown was that on Sunday May 11; 1966 at about Z2.45 a.um.,
the house of the deceased Elrado Coombs at Magazine Lang, Bog
Wwalk, St. Catherine came under attack from ot least two men who
ordered the deceased to open the door. . This he did. The men
entered and prompily demanded money. The deceased responded
that he had no meney in the house. & mule voice then said
"Xill him .and come on." This wifness sald thcere was a furcher
incitement from a2 male voice using the words “shoot him or stab

hiim into him belly and come on before crowd come down," The



deceased was heard entreating the men net to kill him., Soon
after; there wuas a stumbling sound and the witness heard the
deceuased saying "iIs me you ah Go dat?” §he witness heard

ene of the men say "izke the tape ahé the fan and come." He
heard footsteps emerging from the house and saw two men clad

in dresses ccme from the nouse c;?rying things. Immediately
after these mén left, he heard aﬁiexplosion and the house and
shep of the deceased went up in flames. This witness was
unable to say who tne men were who entered the house but he

was absolutely sure that it was male voices he heard demanding
money and threatening to kill the deceased and it was two men
whom he saw coming out of the house of the deceased‘with things
while another man with a2 gun had been standing undet the |
window of che house of the witness, cpparently as the "look out®
man. | - -

Detective Sergeant Hawlet Pennycooke's evidence is
that following on information which he received, he proceeded
to Braeton in St. Catherine at about 5.3¢ a.m. on Monday
May 12, 1984 barely 24 hours after the incidenc at Hagazine Lane.
There he found twe men including the wpplicant each resting in
a separale car on piemises acsoss the road opposite to where
the applicant reportedly lived. In the possession cf the one
was & cassctte radio and tape, in the possession of the other
namely the aspplicant he found an electric cord and a cassette
cover with cassette therein. The tape and the electric cord
were positively identified by the unchallengyed evidcnce of an
“ernployee of the deceased as the property of the deceased. They
were last used in the deceased shop on Scvurday May 10 and as
was the deceased's praciice, he tock them to his adjoining
room each night for safe keeping after clousing his shop. The

cord was identified by two pieces of uvape thereon where the
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deceased had previously mended it.  Though the evidence of
Pennycooke was that the applitapt, on being asked how he came
inte ?ossessicn of the electric cord and cassctte had stated
that they were given to him by the other man namely Edwards
alias "Kie" who had possession of the tape, the applicant’
neither in his exculpatory statement nor in his unsworn state-
ment relied on this explanation for his possession. To the
contrary the cross-examination of Pennycooke demcnstrated
that the applicant as part of his defence was denyiung that the
electric cord was found in his possession.

Detective Acting Corporal Dawkins' evidence is that
he witnessed a statement given to Sergeant Cole vy the applicant.
This statement was admitted in evidence. In it the applicant
admitted his non-participating presence at or near the deceased's
home. He however attributed the breaking in, the killing of
the deceased, the stealing of the tape and the arson of the
premises to Edwards who was found with the tape. The applicant
in the statement said from the time of the incident he
distanced himself from Bdwards until when the police came to
Braeton and teok them in. He was thus in effect saying that the
electric cord could not have been found on him because he had
deliberately avoideﬂ Edwards alias "Kie"., A& fortiorz he could
noct have said that "Kie" gave the cord to him as stated in
evidence by Pennycookeg'when‘ﬁothing was found on him.

Detective Corporal Mitchell's evidénce is that at abcut
.00 p.m. on May 12, 1986 he arrested the applican:i on a charye
of murder. He cautioned hin and the applicant said “0Qfficer a
no me alone kill vhe man szh." This witness was supported as
to what the applicant said by Pennycooke who was present when

the airest was made.
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The applicant in an unsworn statement asserxted his
innocence and denied that he spoke the words att:ibuted to
him by Mitchell and Pennycooke. Though he was beaten and
put under pressure to make a confession he uttered no such
words,

Mr, Cousins for the applicant attacked the trial as
unfair and he attacked the summing up on grounds ranging Ifrom
a failure of the learneda trial judge Lo point out to che jury
the "insufficiency cf evidence to find a common design to
kill" to & failure to point cut “weakness” in the cruciai
issue of identity.

We listened to Mr. Cousins as a matter of courtesy
but none of Lis submissions merited our calling on the Grown o
respond._ The issue of identity iesolved itself partially by
the exculpatory statemeni of the applicant, the possession by
him of a;ticles from.the home of the deqeased shortly after
the incident without explanation of how he came intc possession
of them and completely by his statement to Mitchell in the
presence and hegaring ¢f Pennvcocoke namely_?Officer a no me
alone kill the man sah.®

As the grounds in support of the application were
clearly lacking in substance, and there were from our own
perusal.of the recowxd no misdirecticns in the direction to the
jury or unfairness in the trial procedures, we refused the

application for leave to appeal.



