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drive and he saw their faces. Thgy got into the back of the
pickfu§ and_eVery time hgfglanged_back_he took a glance at
| the men, Mr. Cornwall sgid_tﬁat_the:applicant,goberts had
a ?eculiar_mquth formation, commonly called ''buff-teeth” so
that e could hardly keep his mouth closed.  Mr. Cormwall

szid he went to the C.I.B. room. at the Mandeville Police

Station iater that day, hsard the police interrczating the
‘applicant Roberts, and hezrd Roberts.say that it was the

other man and nct he whe had shot Mr. Malcolm, and that he
had zsked this other man why he had done so.

‘Det. Superintenient Yalker gave evidence for the

~prosccution that he saw the #pplicant Cargill =t the

Mandevills ‘Hospital, znd that, upon caution, Cargill admitted

“‘being present at the shooting of My, Malcolm, but blamed

"Patrick” whom he had foliowed to Mandeville. Dct. Supt.

' "Walker also said he witnessed a caution statement being

‘taken by Det. Inspector Brown from'the”applitant'idbéfts,

- tand gave;evideﬁCefto'Suggesi'that'itlwés obtained voluntarily.
ﬁSupt; Welker denied that he saw & wound to the head of
'Robérts”Whichénéteésit;%ed"12 StitCHeé;'théilhé saw Det.

“Tnsp;foéwn“With*a R§ﬁtk1e#duster beatiﬁg'the_apglitant
Roberts on his kﬁee;;fhat e saw another policenan with a

“‘baton, znd finally, he.denied that Det. Insp. Brown held

“'the hand of the ay;liééﬁt*R&berté-anthéﬁééd;Rcbcrts to

"sisn 3 paper. | | |

©‘The final witness for the Crown, Det. Insp. Brown
said he took a brown enVelb?eifrcﬁ'fhe back of Ifr. Cornwall's

‘pick-up which contained over $ﬁ0,000'iﬁﬂéheques and cash

together with a lodgment book.  He commenced investigations.
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TfThls ?ast'ratmﬂory 1nc1udes 111 gaﬁ_ﬂf*
. possessica of ‘a firearm, any. .
- offence whatsoever invoivins a'fir&
~ooarm and iw which the offender's .
. possession i% contrary to sacrion e
20 of the Firearms Act. In addition
‘the Schiduie to the Gun Court et
- conualqa3503f other catezories of
offénces =C7 are trlaole in the
;QGun Ccz*t;' s e .
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is made to function efficiently there is every likeli-
. hood that trials Qill be hamyeredﬁ

”._Whétfié ihéfféngtfucture,fdr the remuneration
of aftbfﬁef§4ét¥léﬁ§:fiﬁfigﬁi thé3fée for the first day
of trial was #12.12.0. with refreshers of #8.8.0. for
additional trial days. Today the fee provided by law
is %42 for the first day and $25.20 for each succeeding
day. - These fees.are.unrealiStic and-derogatory to the
legal profe551on, and if thc level of fees is the sole
inhibiting factor in attornbys Y'ef:uﬂss,hg to accept legzal
aid 3551gnments'when thewstatute 1aw_requires-and mandates
that persomns charged with named criminal offences ought
to have'legal aid91then the Staté_ﬁayﬁvery well find
itsclf liable to compensate persons whose trials are
unduly delayed. _

In_Trinidad,and Tobago, the State was ordered
to compensate a barrister-at-law who had heen wrongfully
1mprﬂso ned for contempt or: oﬁrt. “Iﬁ-that case although
the State could not have been held liable for the acts
of a Superior Court Judge acting in his judicial cepacity,
the.Staté'S”iiaﬁiiity;éfose be¢ausé iﬁ-had the primary
duty. to prpvide,an.efficient.judicial“system.

The Privy Council im Maharaj v. The Attorney

General of Trinidad and Tobago, (No._(2)(3)) [1978] 30
sie

W.I.R, fanvroved thﬁ dlctun oF Pn1111ps J.A. that:

”The comblned effect of these sectiomns
(i.e. ss. 1,:-2-and 3).in my judement,
gives rise to the necessary implica-

v .tion that the primary objective of
Chapter I of the Constitution is to
prohibit the contravention.by the
State of a2ny of the fundamental rights

.or freedoms declared and recognlz@d by
section 1.°



1a rlghtfwas protected undel

”fforiredress was a clalm 1n “uollc 1aw

 t}e"r udce to 1n£orm H?ﬂ of the SpGlelC nﬂiuref?'“

'for tﬁe 1mmed1ate amendmﬁntfof the Poor Prlsoners Leaai;

-.'A 3Udgo? 1t 15 sald may nca
-'aﬂ BVCLSL 0; cxolanatloo.'_ Tue court 1t

_m;sconduct 1n not attendlnv court at the aﬁp01nted clme

Thv Prlvy Counc11 went on to hold ﬁhat';b
Nhlch

-H;Ct10ﬂ 1 of the Trloldad andf B

-fToba ) Constltutlon ha& oeeq contravened an or&er for

fmonetary "ompensatlon could bo'ordered and Lhat Lhe clalmoﬁa"'

'7 There Vaba 'j'”

=a oarrlsior at Taw WdS comnltted to prlson for coqt not_ 7

"o*-coart and me Prlvy Coarc*] held thaL the ;allurc of

[o‘ tne contemrt of court w1tp whlch_he was charged

"gconcravencd a constltutlo;al rlcht 1n respect of wblc -ojf

Vhe was entltled to protcct¢on under the Constltutﬂon._f___o oj-J'"

VfWe aoorﬂhen4 that 2 falluro] y the government to_brCV1de_
'-:ado uate %eos for 1eaﬁ1 alao' 'bt 1ead to qdlte e oezslve*
_and omborra551ng 'igatioﬁjiﬂ Jamalca.]f”

In our ¥i ew tqore#ié‘;he nost abundanL rrason

ojA1d Ruxes to DTOVlde aden ata' ees fcr-"ttorney: aL 1aw f"f*~”

fto whom legal ald a551gnﬁents aro made..

Delays 1n the trlzi of cases 1n cr1m1na1 courtsf[:“

-;1n 1qstaqces wherr t.o acruscd ﬂre charcpa w1th ovfencus

'h f911 thhln the ,1rsL Schc&u}e to the Poor Pllsoners’ R

-De GECb Act hnve roaci“d ﬂ050r¢ous proportlons 1n Jamalca.

'proceod w1th a trlsl iF;f 

*_coonsel woo apooars on too record for the accuserToersoo f

is not oaesent 1n_court w%ether or no+ he or she ofﬂers

-

15 sald coo9 o

fls aL the mercy oh counsel and 15 counsel chooses to oe-f

,unpr13¢1'1ed and to be gbllcy of gross orof6551ona¢3_m'”

.;_to represent hIS éli ntl the court has no power co comnlt:”.
"hlm or oor fo; contempt but nay only report hlm or ner

:,to Lhe DlSClollnary7Com11ttoe of the Bar 1n the hOﬁu tnatf{”
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it w111 in the fu1ness of tlnc eﬁqu1re 1nto the mather.
In the mcaﬂtlwe what does thc court do? R
Lr, Daly says thaL in the face of the uﬁpr1n51pled

conduc; of Mr. Shecklefovd ¥or whom he could not even
at the datv:of hear1n¢ of the anneals, offer ons uord of
excuse the court had a clear sty to ofﬁer te ?356
ajﬂllcanus the onportunlty uBe' defended on 1ega1 ald'
3531gnment. In real terms f?is means that the iearned

rial. Judge siould havc cqusvd tbe alpl bants to s1gn
lega 1 eid apyllcatlon forms 19 months after the date of
the co“ﬂ1551on of the offez‘zce9 that thbse app11CuL10FS..
wole tuen go to the Prooat1on Offlcer who WOle enqu1re
KlnLO the means of the p | ts and report bac” to the
judge., If *“e Judce theﬁ ouna that the appllcancs had
1nsdff1c1ﬁnt means to obtcii legai 1d a legal aid
cert1f1c2te would be Praﬁtﬁd pd then would come tke
searc? for ‘an attorney at- 1 iy w1111ng to accept the 1ugal
aia assignmént. o T . o |

The driil throuck Mnlch a reclstrar now goes

to flnd a w111110 attorn ey - at+law wou¢d prov1de
'Cnarles Qlchens ﬁlth valuable matcrlal for a conﬁanlon
novel LG ”Bleak House” ) AlhOQt to 2 man, senior or
experlanced attorneys do not @ccept 1eg31 aid assignments
‘at thc trial stage in the Fu Court or in the C Cthv
Court. They conp?aln ar? Jlth Justlflcatloq as tHQ fée
Structy re referred to aﬁo#ﬂ:iﬂa ates, thet the leﬁaT 2id
fees bclnc ofxered are 1gnom1910us1y low, and secoqaly;
that in the cases wnere tﬁpy do . accupt a531gnn nts, their
accoants render d are never Munuured W1th1n a reasopable
'tlme. | Jdnlor attorneys wﬁc accect 1eca1 ald 3.551g3men‘ts9

all 200 oftew r&turn the Drlva w1thout 1551gn1ng

reason and the merry go rouné beglns acaln. Anﬁd as
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[Rule 13 o; the Poor Prlsonurs‘ Defence Rules now stanﬁ'

1counsc1 who 1s unable;to”avéuar for a pr1soner on

:glegml ald a551onment may rrt rn the brlefieiaht days

:bbfore tae commpncenent o_.thv trlal : Reclstrars;_ff“

 Conr1a1n th h s ”ﬁlé°i55bein Erossly abu5ﬂd

What 15 the efxcct 01 tbesa 1qternal dniaysv'“'-

'Fir tly Wltnesses 105& lﬂtVTGSt in the cases af ﬁ?'theufjj

frus r 1on oF severa?; ttonﬁances at court and ad ourn€ '
:-meﬁts 51mﬁly because counsel qrm net avallable, aeco dly,
fwhen tho-cases do come on fcr tr1a1 nemorles have Laded
'and ﬁlva voce eV1d*nce bccon»s more and more a t st o‘_sz.
'memory cﬁan a graphlc rec*ll of an 1mportant and ofian f 

';tranﬂ tlc event.. The ve dwc s returned 1n nanf suc}

 7cases-*ﬂ1our the defence bui ﬂay notfln truth erﬂOLe-““

V}usu;ce. Thlrdly, old casys c utter up r'c:m,**‘t 1wsus and

 1n ihp e¥fort to deal w1th them-new cases gat pus“ed

'foﬁficfffiéT ist and 1n thu 1onﬂ run suffer a fatb_if-7°”

';Similér to thﬂ'”old cases

4e now return Lo tne 1nstant case.

CMr. Shec'k:1é~ e

"ﬁﬁ“ford was drlvategy reta;nea elther by the anpeilant

'ffe<@3M1mns

Ytpemselves or by others on thelr Eeha1f~
diad act before Cruober 22 ¢984 glve any lndlcailon that
-ﬂthev W1s}ed to be CGHSldCTtd for lega1 ald And nven

'*then_wnat was 1ndeed sald w;s not an uneaulvocal &3nilcat10n.

“Tffor } aal ald 'ther of the appllcants sé J

; 5y peonle them would check the _”

- Legal Aid Ciinic and I'must’

.oo.put it toiyou and hear what e
::_"}7011 Sﬂ»y. i . R s ; \
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This qgcllcant was 1nv1;i-g“the trial judge to determine

wheLﬂer,_nej the applicant, should apply for Legal Aid.

The trial ju@ée:exerC1§$d_nis_discretiqn_got_to_intsrfcre
and direct@é_thé casefﬁr nroc:c.,u9 ‘havirg first heard of
the serieg_éﬁaadiournments and thp readiness at 511
times_cﬂ?tye_§érﬁ of thc Crown to nrocepd

Dld the tr;al 1udse exar51se hls dlscrcbloﬁ

judicially? I Robiﬂsnn V., GLeen. P.C. Anneal 3/86 B

théj&ﬁlV] Cou c11 »mpbatlcnlly Sald that tkere 15 a
disér@@ipn in,ﬁhe_trlal_3udg¢:whetner>or_not po grant an
adjqu;nmeg; to enable an_accugeﬁ_per§on to obtain ﬁhe
services of an attorney—at_T aw to CODdUCL the ﬂef nce.

Th1s couvt aﬁplled that princ 1v1e 13_ R. v. Glenroy

Williamsﬁ_sfﬁfcfA, 16/85?_pn:eporped,;(Judgment_éelivered
on April &, 1987}, Crown counsel inforued the court at
trigli_thatfhe;wgen February 4 and September 21, 1984,
Mr. Shepk;§£§rd_§ppeared ii_ccurt ;epreseniing_ihe_twgﬂﬂ
applicznts on a private.rétainerri“Mr, Sheckleror o
did not inform the court up te Octcober 22, when thes trial
came:gn?.tga;:heiwas_ng:Eqnger_appegring fqr the_app@?;antss
agd_rh?_trial dce decllned to treat the matter 1§_i£
Mr, Sheckleford had forﬁdlly ”1thdrawn

This is the third ¢ase_;p_rec§nt times when
an attor;ey—atflaw_haylng:ac;eptéd_a_private_retaiﬁer and
havihg_aypeare@_for the accused persons on occasions, has

failed to appear -and represent those accused persons

W@

t trizl.  Normal trial procedures cannot bs maintained

famd s

£ attorneys behave in this menner, by withdrawing at
will without advising the court of the reason. In ovr
view, the lLegal Profession which has 2 duty and the legal

machinery to discipline itself, should make and rigidly
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Z_:enfgrcm rules Wthh Wlll nrevapt &HY Of tS meWbers fTOnT_

'q frustr tlﬂg Lha orderly corduct of cases 1n th@ conrts.ﬁ-

-iCanoq Iv (1v)(1) Of th' Le¢al Prore551on (Canons o

-Prof8551onal Ethlcs) Ru&859_1078 prov1de that

“An attovnby.may at any tlme W1tadraw
“;ﬂrrow employment where the client i
-.'fallsQ refuses or. neglects ‘to- carry
”«53out an agre sement with, or his - :

. opligation fos the' attorney as rﬂoards
ff_the exrehses or fees payable_“y the

;lcllent ERRT _ R -

_5If ¢ is’ Capon 15 llterally 1ncurnreted by attorn ys, trlal

fJudses w111 be out to 1ncoloraole 1nccnven1ence' 1'th
n' c0ndac+ of cqses,_as at a y tlme they mlght flnd thbu

'“fseives Faced w1th a 51tdat10n‘of g01nc on W1th the case-q3

.”W1tpout counsel 'or 9djourn;n¢,so as to f1nd an attorﬂey

'iw1111ng to act on 19031 ald

We agree entlroly wlgh What DOvTer J AI?“.ﬂ'l

'.Glenroy H ':'T supra9 that

'f'“Lt is alw vs necessarv to apnly "or
' 1ega1 aid.- from the prellmlnary eq~%hJﬁH
quiryor at the committal. To: aw ait
~the comaencement. of the. trlal make
“suchian apwllcatlon would in tﬁc BN
c1rcumstaﬁces of tﬂls case fruscratﬂ*""
the trlal. :

addztlon to tke clrcumstances whlcn e 115tanced

'r-we would add that 1n A Gan Court case trlable 11 che cmh

: fCou;t DlVlSlon the nrcpev ilme:¥cr an apnlzcatlon $orglegal-5

'fﬁald to be madu by an accvsed nerson 15 at the tlme ofvbiéf”

7ﬁar?alpnment._ If an accused ucrson aware of h1¢ rlcnt to

_J...
i

 {apP1y 10? leoal ald réfases LO so apnly und 1ns éad retalns“'

‘i,fcouqsﬂl of hlS ch01ce wnc_FO“ eny reason falls ?o ﬂtiend

ﬂ“and avﬁear for hlm the quest101 of whether tbe tr191 should*’

'f_be ad;ourned to allow for ?e'lnvestlgat1on and Urobable  '

granc of legal a1d should be balaﬁced aaalnst al1 tﬁe other  :'




19.

factors in the case including the convenience of the court,
thé-tohvenieﬁcé-of ﬁ’tnnsses and the- general pub11c"'
1nterest that the trlal 05 cases should not be Lﬂduly

delayed

In the 1nstant c1chmst¢nces the trlal Juda~ took

Lnto c0n51derat10n the re1nv@nt C1rcumstanc»s and his
deterﬂlnablan that the trl al snould proceed ‘ought nét to be
'~dlsturceﬂ..

_ Mr Daly argued thai the trlal Judge Lalled in
hls duty to 5551st the appllcants who were unaeFended and
he Lullbd on the fact tha 50 {ar as. the COurt was aware
1elther 5"a'olzl.ca:r:t had in hls nosses;10n a copy of the police
staceﬂents contalnlng thc aTlegatlons a“alnst thcn.ﬁhr
“0n the face of it this was an 1rregular1*y Wthu naed not
;havb occmrred Crown COLHSGI bad a set -of statements and
a short 1d3ournment to have then CODlEd and served upon
the-appi cants would not have set back thc tr1a1 ¢t the case
’ 1nord1nately. | - | o
h mr Daly brought to our attentlon certalq differences

betw»en tae statCﬂents and the ev1dence and subﬂltted that

-..if the applicants. had the. statements in thelr possession

e

:they would ‘have cross- examlqud on the: dlscrepanc‘es.: An
ulmportani dlscrepancy -was.that the v1ct1n of thb rrbbery,

;Nr..Naicolm ‘had -said. 1n hls sxateﬂent tnat he dld not have
i good - iook at -one of. tqe men - as- his attentlon was:. rlveted
on: the one who. shot blﬁmgwﬁAi tr;aljhe:salq,he;sawgthe;,

.! f‘f‘F‘?S ofF: bcth---men-- et e o o Lo e iyt

| Another dlscren ey is: that Mry Malcolm said .

.inehis:statementfthatgonefmanlhad{aggnngbut at-trial -he-
.,SWOre-that,both-hisyaQSailants;had;guns;; The -learned.. .

trial judge had.no way dft?ﬂowing that these discrepancies
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'-ey1sted between Lhe statemenL and the eV1dence as ne 1sfg1'
not*SL;f ed wlth a co“" o* Lhe nollce statefnents9 but_ff"

'j_1f tne'emvllcants had the sta enents they could hsfe

= made Lse offthose dlscrﬂaanlces to endeavour to d;s—

 ?Crﬂd1t‘tﬁE w1tnessﬂ;fAWr._Cornwallfs eV1dence dlffered

" from his stauement in o;'_partiéﬁléfg,ln that He sald
'iét"ﬁriéT hat ne saw one o.: he nen wlth a bag be;or

':~théy entered h;s truck, bat 1ﬁ the statenent a1L;ouah:?~*'

-hls mlna was | dlrected to wnetner or not elthﬂr man fﬁf]f_”~

_had @nycnlng in‘his hana ﬁld not mentlon the 3rcsesce.ﬂ--"
 0$ a bag.fjtﬁ~ ' S EERE S

' cA ground of apneﬂl Luch rel1ed upon by

Mr, Daly 1n respect of the_an llcant Roberts was t gt
théftriaifwudge dld pot co &uct a: trlal wmthln a tr_nltf;f'

- befors he admltted 1nto 5 .ev;dence the statemenC*gf“”“"

' 311é59a1Y glveﬁ to the nollce by Roberts.  We thln‘fﬁ
:-tha» tqere 1s no merlt in ckls subm1531on as ;t 1s botd;

'111001r31 and 1mpract1ca1 for:a judve 51tt1ng as judge

of law and act to tru cute a trlai 1n the way 1t can

‘. be done Ln a trlql before 3udﬂe and 3ury

YaConiey Vil HotEeR 11975} 63 Cr.-Anu{\R 11;*' -
.,the va1510na1 Court in England acknowledged thab in. 2 f:fﬁ
*Jtrlal before just¢ces« the court w111 have to answer
 auesc10ns as to the adn15513111ty of confr551onal

'-ev1dence based on the Crown s case alone;T:But Watklns_f_:;g

”'J adéed .;;igﬁ;;? ﬁﬂfsfff;f7fF“*U~“¥"

”:"Of course, ‘should’ they admlt tﬁ jff"””
-“':conxe531on and ‘afterwards: hear
oo the evidence of the defendant
Lue T U himself ) they may. come to the”
S .concluslon 2t the end of the case
hav1ng rerard to that eV1dence
“.to reject the confession and
allow it to play no part in: thei
‘considerations of the: guilt’ or
'otherw1s# of an. accused '




[AS]
[

In R. v. Craigis et 1 (unreported) R.L..C.A.

100/85, (Judgment deliversd on May 22, 1986), Kerr, J.A.

ST ”On the 4ues cion Of voir dire, as the _
' jRes1de it Paclsbrate was judge of.the . .
.. law and the “tribunal of fact, a
,Brcllmlﬂarv test of adn1551b111»y by
. way of 2 voir dire was impractical
_and unnecessary.’

i

r
At

A point.at issue;in,Craigie*s case was.at

S

what _géige certain tape’ rscording became evidence,
WHﬁLh T when -they were formally admitted into evidence,.
or_whgj_fée_tapeszwere played, _and.theﬁcourt;held_ﬁhat_
it was atléhe latter time. Dy parity oI reasoning, al-
though the trial judge adnitted the statement allegedly
given by the applicant Roberts at the close of the.
pros_%_;(:u‘i::'u:)n-'s__._c;ase_2 it only:bgcameqevidencg;when-it,was_
rea& out at.the end of =211 the evidence in the cass. .-
We find no merit in the compiaint that the trial judgs
oughu not to have admitted the statement before. formally
1nv1t1ng the undefeqded 1pbllcwut to address .him .on-the .
admissibility of such a . stetoment. .

The identifi;aﬁiqﬁ.cf the ezpplicant Carsgill

by the witness Mr. Malccln cam

:.u)

about when Cargiil was
taken, Wbunded?”to_thgnﬂaﬁdavélle,Public,@eneral_E_,
Hospital where Mr. Malcolm was a.patient. It is unlikely
in those,;ir;umsténces that ‘the police could kecn - the .
suspect. away from the interested Mr. lMalcolm,.and there.

was no real-ovportunity for an identification parade.

Mr., Ma 1c01m Dronpt Y 1dth1 fied. Cargvll as one of the

robbers. _uperlntenden?' '1gergsald:tnat when cautioned




. Hih”'“"”“””':"’"“”"'
go ub the road.
5;t:down~anda¢*

:;the bac of

' *f;Junﬁed 1nuo nls truck he cculd 011y have had a nonentax 5;:fff;7"”'”'

f7  ran awgy._. No 1dent1f1ca1101 parade was held for

'“b}:c0151sted 1n the confrontat:oq ac thb pollce staL10 fj'

.: f tTLCk Mr Malcolm 1den' ”d Roberts 1n the docmf

 410ok at then. %r Cornwajl sa1d he clanced at th

'_;througﬂ hls rear V1ew mlrror fron tlme ho tlme.gsySsﬁﬁ;p f;f5*'"

." thc ﬂollce arrlved 81Q tac nen 3umued from the truc“géﬁd]ff

-:Roberts.*. In essence the ev1dence ofalaentlflcatlua}f¥‘ £

-,and tﬂef& ck 1dant1f1caulon @t trlal The legrnﬁd

ff;_i j"g }dlscounted'a" valuuless the contents o;.thegw

' 5~statenent tak91 {rom Roberhss_nnd he plaae no re1¢aﬂce

:-f ubcn the Llndlng of the bao cf money 1n Mr._Cor whllicfffl “

somcf_ﬁy,;j;,e._~

” f19 monthc after the.robber




';f"We are'of'the Vl“ﬂ tnat“the eV1dence 9L 5

'f?dentlflcatlonwln'respeﬂt ﬂ£ tqe an 11can; Roberts sI Jéd;'

',fgreat akneSSLS aﬁd folasw1n0 the dec151on of thl-u court i

_ 31n R SV Leroy Hassock [1077] Ls J L R 135 the evzdque e
'{“FOf tbc confrontatlon at tvu POJICE?§t§F19?LQPgﬂijngt;Lo
':"_'ﬁavc ?0“3‘3 I‘elled on. - | S | RRRRE
Tn thc result ﬁherefore the apnllcatlous;for 
'i;lféV?iio;? ﬁal,ere;treatnd as. the hearlng of. Lde a2 als;;*

'ulﬂ f chct of the "““cllhn : glll the :gpp6?1$jﬂT

_m_

,:dlsﬁlssed aqd the conV1cL1ons ﬂnd sentences afv“ 5&‘

“In res;ect'of the ajpel ant hoberts the appeals “?

ff:allowcd the conv1ct10ns ﬁL&Shud, sentences set a51du; "

T:_xand verd1cts of acqulttal-enbered




