SUPREME CQUKL iy
KINGSTON -
UAMAICA

JAMAICA

IN THE COURT OF APPEAL

SUPREME_COURT CRIMINAL APPEAL NOS. 46 & 47/91

BEFORE: THE HON. MR. JUSTIiCE CAREY, P. (Ag.)
THE HCN. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

REGiNi vs.
LERQOY MORGAN
SAMUEL WILLIAMS

Jack Hines for the applicant Morgan

Jeremy Palmer for the applicant Williams

Ms. Paulette Williams for the Crown

October 27 and November 1€, 1992

WkIGHT, J.A.3

Tacss ace wwo appaitcCacions Lor Loave o appsal agawnst

CONVLICLIong aad 3uncvuces of daacn for o murder of

=

Geerygs Chambers o augusc 11, 1545, Tht spplicaints were wried

2HG convatoed in e Homs Circuic Court o apiril 12, 1991, bafocrs

Wi dfe, J. ana & Jury.

Tiae priucipal wicasss for wne pros..cucion was Pacricla Gozy

wie testified coat oo aagust Ll, 1989, she wis ot her sceall wich
Seir Bave-mounin old baby ar 31 St. Joan'is Road ia Sy, CataRrias
WhRTe shd¢ Lived. She said wiaas 31 oo, Johi's Reoad, an ohe
Spanasn Town arsa of Sc. Cacherins, is o Largs compound witi
GeVeral Housss  poCctmiledating maay rosai ais,.  bas and ner moshar
Lurlias Wilsoo Lived tasres. Lo, oo, 2id L applicant Morgan,
whom shs koow sinc. sd was a Liveds gird, Riows alse az "Black
Boy® and e spplicent Williams, also iown os "Clifford®, whom
S0 Bad known £or akboun ten years., Wiilizms' houss was SOms

distance from Miss Gray's.
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discance. Whalls s8s3 was spgaged i washiasg, because of what shae
oaxd A little boy saying as ue ran by, she visited tne scene of
toe killing and saw ti body of tine decuassd by Mr. Ashley's gats,
St could nor give an escimace of wine cims leapse. She did say,

ArrUgh, R4l Saa found Lim dead in zh: ossne direction in whlich

GG

Au

BE dad @) aim go.  Asked 1 cross-axanination how long ans

EORmIALREA 90 Lad

afb=i ©he sloaa-Lhrdwing had stoppad sna
Said fifteown nainunes bas WRen s08 wias 00462 LU GERIns trAate L

B e o jim e
wMEEEGEA UL Lo

.r\'bw.\!&.v

NOL WMansion D3al s ng

SEOMOWRAT CURLOUA Lo ohac b
wo bwing alousva from uis bed by an uproar bicwaaen
10:U¢ @e.m. And 11500 a.m, Ha also lives on che compound at

3L st, Jonn’'s Road. When ng cane ouusids the wwe applicancs ran
Past him in the opposite direction L0 wihich he was gorag as ae

Vet T & shop. HE puichased clgar=ibas aod while ne was ia the

M
v,
"’J
o
jovs
{¥
o

baerved people running abour ool stonss being chirown s
muen ¢ thet Do soopsa2epsr clesszd iz satp. afver 2bout six oo

Saven minuc2s (demonstratsd Lo be win sneonds) whan 3hop was

re-openazd and whkas §7 catd OQuLsidas e 534W Go0rge Chambars, whw
aLegased, run ug i 10ad wilth nie baesd b Bls pocket. He wont
home but returned oo Lioe road 3Lz & @whlls oand as bl 57054

whare he saw Chanbeors (wrniacing ias rouls with hiis gand in 2is

pocksts  He held Coaebszrs aad cauationsd L ehevs Rimgolf.

Whila e wWag sposiing o Cnambers, Paoooclin cale anc Lold
Chambers to lec Roidd, winom sboe called "Chicken™, lac nlm g

zcause "de boy dum run gons over de Goh s0.%  He, onerefors,

lot go of Chamburs ana revurnosd ©0 Hls oot sod walle thios 0g
heard two or thrxee sxplosions whicd ¢aused bl o rocusn o the
road wher2 he saw Lne decéassd DRING CRIVXLU DY WD WOmsSD.

Z onis evidinces Lo Lhae

It presente somo difficualty voe zolnl

.

sust of the case. In polac of wams, a0 L5 sarlier one

wiricn culminated .Ln the deach of Gaocgs Chamboers. Paycicia Lray

wag certadln aboul har oims bicauss she sappliza Luach te factocy
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WOrkaers wae had ooms for lunch st mid-dey and left, wneceas tha
4
withess spzaks of avanus perwsen 10 3 11 a.m. Az for the

o
e

alone de doubt viry muck ohat A jucy could
nEVE aegepued him 2s @ witngss of trunn,

samusrl Willizag mad:z the fellowing unsworn stacemsac:e

-

Lo say I oAl chve aasc
ol LRrowling soons,

Sple TRrowlng s Lones
eidezat finishesd and i
Tun oL down and ©odidn :
any guwa,  nat 13 all I Jqu

‘

.i. >,}..\.U.ﬁ ¥ T
o DAm wion
s say, vir.”
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After & cascfal and palnsigialag cumacng-up in whlcn Law

igzuss of comany ign and clycunstancial avidencs, ©n wii

Lt wich by the crial

was rosted, wore fally

Judge, the Jury rolyad bub afier cwaioy-nite minuses reotucnad
for furchar dizeciiong oo tas drawing of Lafsreoncss, Tney

eived furthar direccions for fourtasn minutss and then retired
agarn to return 1o fiftean minutes wiih unanimous verdicts of

»

guiliy againsi boch applicanta who wa

duly senteaced to daatn.
The applicaticn of Morgan for lsavs Lo appedal against
ccnvichion and seonuence restg upen a single ground which reads:

“"That the learned ¢rial judge srxrzd when
ne dirscted the jucy as follows (on
pags 113):

1f winis woman nad mesut Lo comg
and lie to you, you Gon'o whink
would have goag Lha Wi hoy

2ay., 4 ran banipnd Joom oand Losen

n Morgan. shoot nim?  Sh doess son
4o that.  Sae sald, L ras woomy aomo
BOWL LS “*ma;nlﬂq I ASaX 0w CLAL
Lok me down and saw alin asad,’

I+ is inascapable Lhat by suct a direction
ipsitructing he jury Last pivotal
$ PATRICLIA GRAY was 2 witnuess of
trunh, This divection was wifair and want
beyond wlhe oormicted spoers of fuar comment
ANG wpsd an sotegral part of oz sole
D(QrJg&.¢VP of the jury, which in coning
tr vardice is o dscarming wheohen
L8 or is pnot a voasbiful wit-
prejudicial dizeciicon
. persuaded ths Juiy LU an
advarsse vecdict.”

wrial judge said ain

To excrace ohis portion of whao 1

crder to formulzos a grouwnd of appeal complaiving of unfairness
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googuet o oo of wafedn comnzno by o judgs was deals wivs

by ais Couct ~u Re. V. Dave Robimson (uniapertad) $.C.C.4,. 145/69

n4 isn R v Scanley McKenzig

Selivared aprii 25, 1891 aau was follow

L‘;nLnCaaﬂo ;Jé/glw < Jm., —‘.V

{unc:por

Court ia Dave Rebiason, Caray, £, {Ag.)
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e Lrite thel a wyial judgs, as par:
wf guti=g LT ensurg Ladis h%lal and
. BLEL WhE Juxy oR Lo cia of oo

l::‘

'@ctly antdicled
Counssl for # Crown,
38 wall as counsel for che defance, ars
sgually snticlsd ceo do so. Bul tiw
Judg® ae nelther counssl for Lne prose-
cunion nor for chs defencs b repre-
tner . dw b xaprasancs the
# of jusu His comments masc
mharefors always be foir and qu‘S Ly
nua; bw wrrranhwu on thae Enclo and isSsues
% Dy doiermindia.  His come-
gireng but s ag. not fazl
juary charn they are snticlad
mensots his comnents in favour of cheax
own juagmzat 1E chey conasiden Uis viows
srroasdus or fanciful or mivconceived ol
far any good reasoa unaccapnable o chen
breawss ey ars che judgas of chae facus.
=odict chat is sougat L Llelis,.
2 cherefors cae commaat tonds Lo
ridiculs the defance, or to suggsst that
chire 18 some burden on uHs accused to .
prova hls inaoCencs, 2r X$dss Lag
defence, or is uawarrapntsd o che facts,
Lnw judge would have over-siopped the
lines of proper judxcial commiznt, H
would be failing mosc seriously Lo =2nsure
civ: faar crial thac ool Consiiuution
GUaL; s and would lead o & subscan-
tial muiscarriage of jusitlica. Taxs list
i5 noc invended Lo be sxaausrtive.”

<3 CTMmEnt

In the Lasien: casy, Wolfe, J. wads it abundantly clzar
Lhat the pass:hg: complained of reprasaaced a commenc waicn did

not bind chem waich thay ware free Lo wojsce and, as the sols

Judges of che facta, comd Lo whsli owa LON. W8 VBIY mucn
doubt thet such a commaent gqualifies as bliag stoong, but evan
Lf 1n did, ic is by no means unfalr,

The ground of zppizal fails as

g WROLLY uMaElitorious,
For ohe spplicsnv Samuel Williams, Mr. Palimer vory
belacedly £iled thrae grouads of appsal wiich he sougant leave

w0 appezal.  Thay o2ads

"l. THAT <he learncd crial judgs
o Jirect o jury daguaitaly
Law yelating o tha appells
iefuencs of alibi and the
L i uVLi&MCu fcor tne
thaerato.

2. THAT learned wrial judge
w Gdanct e Jury uhace ohe
Pa oy ale Gray aad an 1oLl
BELVL .
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“3. THAT :bhe learnad trial judgz failed
Lo give The jury a sufficienc warsning
of tne daager of coavictiag on
EVLGGNOYE WREXE & Wichsss mukes

LT political i L
b

o R
alio=-

£GALGST

dowaver, as .o wraaspirad, nona 2f thos: grounds could gen off
Wit ground. Lo wihve fivst place, this wapplicant's defence was

Wot raally an elibi. Rather, ne oeraly puc ofig prosscanion oo

”

prent, He aamooo cany pragent during che Anploiai stago of

L ovents asd Loan wacd ne lefu, FPucsing s, he dendaed ruvang

S U o - L et e gn o i - R N ST . am
COWH BQYTUNS SX sl Tilleg anyons. 00 Do cvidencs ra2laniag oo ow

2lipl woe adduoun wor could counsel Ldontify aany suci avidisaca,

Lo face, an wrnal juege gencrously lawuilgd the
applicaats as 4libis and then procesdod, gliie appropriately,
YO Alrect LRI JUrY Lhat Chsy ware undss awe barden ©o provae tha

»libi. As rogopas Goound 2, counsel couldd ideavaify no avidoenotal

Sasis for whe cuomolianit. Iandesd, whbiz as well as Ground L bouars

Lo sesemblancs oo Casz, Coound 3 is also demonsiraply nu:
S narmony wiond was Encis of s case. AU pages 111-11¢ f che
swanaRg~up, cho erial juuge alsrtea che jury to the polarization

LR SoCLiity bocauiss of policids and CRGI L0 APPLUACL

T @vadence witch Cocaoxon alohnough ool wad Do gviaaence wlhat

CLorecin Gray wes o paroicipating pol

1

Laspios wai foalure of fno grounds advanced on behall of

Chags B0 TL 00 ss Can Court asas 1nself csrsfully purused D rocolo

CE oo woss rund coaclada s Law Juadgs SUANLHG-UP Gt UWALRL 2620

Lakre  owe el adoguatoly wishi 2ll oo rilevaal facuors;

e Argasbio goowad of appsal.

aovnsgsl s feoildsse Lo fandg
LSave L2 Appdas LOAgDLLL G W CRRVICLLDNN M A0 .’.il:,..g LYy T3IUSAG .

Claszificacion

Bucauss »f tha provisions of <o Olfances Agalnsi i
Porson (amendm=nt) &ci, 1992, whica cans inro forcesr on Ocuobar 14,
1652, 1€ 18 pUCeuEsary v dobformin: aars winen classifrcation the
case of cach appiicant falls, o rolavant. sactions balag

secciouns 2{(1Y(£f) and 2(2) whaich zead a3 follows:
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G0y RMUEGer COommibeod
in whe course ¢n fu
AN BCL OL LArrorism;
2ey, an act invelvisg
VLOlsMQ@ by Lamb P
by imason of 1is &
mxhanuy is LdLCul A G Creata
# stavn of foar i public or
any section of Loz Hnulﬂc.

o

Y OWRLCH,
B

@ case of 20y LuLdLx

G Lo in sabsacoion (1)
{Rot being a murder roferred to
in p&$agldpu (&) oF *at bub~
S&CLLION) , LWO Or mor
are guil.y of waad m;’u&gi it
snall b2 capiual mardor s Lhe
case o2f any of caam who by s
OWiL AUL Causas tns Q,Mvh 0f, ok
inflicizd or atcamp. e

inflict grisvous uo“_ly harm on,
the person murder2d, or who him-
szlf used violence oo thac
persen in the cours. i furthsr-
ance of an accack 2w Lhat persong
but tne murder saall not be
capital surdaer in :ha case of
any ouhwer ¢f cthe persons guilty
cof 1¢.”

The evidence accouwnting for che

attributes Lhe incident to wne declarsd waceucion of tioe appli-

_Gants to drive cul certain residents from the acea because of

waelr political affiliacvion. Indeed, wnihc

cazlled by the
defence said that they declared tpac chocil purpose.was to "hucn

cowl the boys' house and run them away bacause them 1s P,N,P.T

such an act, in our cpinrion, falls squarcly within an act of

werraorism as defined, that i1s:

"Ep act invoelving the use
purson whiici by r=2ason woeure and
extent is calculaw=d o . & soate
ux fear in LH public or aay secivivn of

the public.”

by that

!

The raelevant ssciicn of the public vo be copsidered is uwhe
compound constitut=d by 31 Yu. Jokn's Road from which the evic-

sions weare threatsned asd v Logeirres o owrscchling of the

imagination to conclude chat such an SUTARANYG 45 wds

ve @f fear in cwaat

zunouncsd would cariainly cioabs & grodn: &0

comaunity.




-1~

Leroy Morgan

On benalf of this applicant, Mr. Hines endeavoured, but
ﬁﬂsuccassfullyg Lo 4rxive at a meaning of Ycalculated® which
wanld eveid the censequences of the sacticn, namely, chat the
mukd@r of Georgs Chambers took place in wos course or furtherancs
of wn oact of terrorism. It was his submizsion that Leroy Morgan

¢ia not with a number of persons gather and fire dzliberately

with wanton disregard with & view to instilling fear in che

vt i & v

- -public. Thersfors, ne continued, there is no evidence of an

(:>

act cawculated to create a state of fear inm che public or any - .

section of thi public. That submission ilguores ine declared .-

.purpose-of their.visit -and the fact that, wien opposed,.-they

promptly rescerted ¢ viclence by stone throwing and their

" response to George.Chambers' entreaty clearly manifested. an

~—--ingention to brook no opposition in exacuting their mission.

The. direct effeci of the announced . mission-would be to.create 77

fear and .such an. intencion can readily de guiributed to-this

applicanc.. But quit: spari from the dirsci effecw of the T e
declaration,. the undertaking oa whxch~tﬁeyﬂwere~embarkingwwasmmfui.~
likely-to, aad so.calculaced to, creacs fazer in that secticn

'QZE-tH& public. Having regard to the cinrcoalogy-of evencs the

(:>”“"%Qshnntingmtonkwplacewduring the hot pursuiit of thu_intentedwuictiq"
LT

.and wikhin seconds afcer this applicanic dad run ouc cf sight of

-

The witness Pacricia Gray giviang rase ©o the inescapable iaference- -

that the gun was fired by him. Leroy Morgsn is, tnercfors;

guilty ©f capital murder unuer section 2(1)(£f) cf +the Act.

Samuel Williams

The lizbillty of this applicant =nvolves a consideration
of secition 2(2) (supra). By sueeking wo intrcaucs a changs 1into
the applicationof wihs well-establishaed common-law principle of
common design, This section would szem Lo antroduce an anomaly

.

by limiving ths spplicaticon of the deats ponalty in chae way it

Faia

ADOE o But chore is : rvule of constructicon of statutes which

inveighs against wbsurdity for wiich cogarda must be had 1f che
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statute icself must not become an engine of injustice. If this
sule is ignored the statute could be made to sanccion che mani-
pulation by the more cunning and crafty felons of the less able
among them so that during an act of terrorism, as defined by the
&sct, only one felon need be armed while thie cthers ensure Lhat
none of the intended victims escape and in the end only the lone
gunman would be reguired to pay the ultimate price with his life.
Such a result wouldunotiondypencohegagecthe mipechrefwatawhishlibe.,
Act aims, but would be manifestly unjust and absurd.

How then must the role of Samuel Williawms be regarded?
On the evidence he made the same mission statement as did Morgan
and he was the first to zesort to violence when he pushed
Patricia Gray in hex face and thereafter joined in the escalation
of thé~violence“ﬁhich"occasioned the peaceful intervention of the
deéegsedc The violeace stepped into a highex geax wheh Morgan
drew Ehemgun from his pocket and, together with this’applicant,
began chz;s::i.ng--Chambers° That was parcicipating in an act of
violence a&ainst Chambers-such as to bring him wichin the provi-
slion of theuéct~against terrorism-by aciempting, i.e. endeavouiing
to infliec grieyous bodily harm on cthe person murdered an cthe
course or furthégance of an attack on chat person, i.e.
George,Chamberswul?uxther, it would seam that the pursuit of

N, :

Chambers by this apblicant under cover of the gun in Morgan's
hand qualifies as the use of violence by him on Chambers in the
course or furtherance'of an atcack on Chambers. ©On the facts of
this case we can find n;‘logical basis for differentiating

between the two murderers. Samuel Williams is also guilty of

capital murder.

Conclusion

The applications for leave to appeal are refused. Both
applicants are guilty of capital murder and the Court substitutces

such verdicts for the verdicts returned by the jury.



