fs

L

BUPRENWE COURT L
KINGSTCGN
JAMAICA

Sa G\q&f"\e/m\

JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO: 90/87

BEFORE: The Hon. Mr, Justice Kerr, J.A.
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The Hon. Mr, Justice Forte, J.A.

Re V. LESTON McKENZIE

Mr. Delroy Chuck & Mr, Robln Smith for Appel(ant

Miss Vinette Grant & Miss Antoingtte McKain for the Crown

15th February & 14th March, 1988

FORTE, J.A.:

The appellant was convicted for the murder of Courtney Johnson
In the Westmoreland Clircult Court on the 27th May, 1987, after a trial
which lasted two days.

Before us Mr. Chuck for the appellant argued two grounds of
appeal, after which we freated the application for leave to appeal as
the hearing of the appeal, but nevertheless dismissed the appeal and
affirmed the conviction and sentence of death. As promised, we now put
In writing our reasons,

The appellant, and the deceased both llved In separate bulldings
on the Frome compound In Westmoreland., At about 10 a.m., on 21st June,
1986, "Pinky", the common-law wife of the deceased Courtney Johnson, was
at the pipe on the compound, washing her clothes. At that time, the
appel lant was at the pipe with a wash pan apparentiy walting fo get water.
I+ was alleged by the prosecution that the appellant was complaining that
Pinky would not allow him to get water and that he threatened them to

kil her. He subsequently attempted to hit her, but was stopped by hls
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brother. After the brother left, the quarrel continued, during which
Pinky threatened to throw urine on the appellant if he came to her yard.
She then teft, went Into her house and as she came back out, the
appellant ran at her and she ran back Into her house. The appellant then
Issued the following invitation to her, '"See me come yah now, come out
yah now mek mi pop UP YUh I ceeeee C ssesesss’' They continued the
quarrel and PInky then came out and threw some liqulid from a basin on
the appellant - liquid which It is believed was urine. She then closed
the door. The appellant then tried to get into that door and in
failing so to do, went to the door at the front of the house broke it
down, entered the house and commenced beating Pinky who then "bawled for
murder." In her cry for help she sought the assistance of her common-
taw husband, the deceased, who was called "One Son." She called, "One
Son come help me."

The deceased In answer to her call ran into the house, held
the appellant and pushed him on to the verandah. They then dropped on
the fioor and wrestied until they rolled outside., Durling this, "a littie
knife" fell from the pocket of the deceased, and it was alieged that the
appeliant plcked It up and cut the deceased on his hand., The deceased then
ran behind a lady named Kathleen Whyte, the appellant chasing him. The
three of them fell, Mlss Whyte appearing to be seriously hurt. It appears
that she had fainted. The appellant then left, went to his house and
returned with a plece of steel and a knlfe which was described as a "buck"
knife. When he returned *he deceased was standing on his verandah, The
appel lant threw the piece of steel at the deceased but missed him. The
dececased then jumped off the verandah followed by the appellant who held
him by his shoulder and with the knife stabbed him in his side. In the
words of the witness McKay he "wringed the knife and him tek it out and
him made around flve stab after that." After the deceased was Injured he
was taken to the police station. |In the meantime, the appellant washed
the knife and threw it under the house, from where it was subsequently

recovered and handed over to the police.
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The pathologlist performed a post-mortem examination on the
body of the deceased and In splite of the advanced stage of decompositlon
of the body, found the following:

"With regard to Injuries there Is one
stab wound on the body as follows:

There Is a 1% inch long Incised stab
wound on the lateral aspect of the

left chest. For the beneflt of the
Jjury that would be just about here.
(Indicated) The wound is almost
vertical or stralght up and the

wound penetrates the skin, the under-
lylng t1ssues, enters the left chest
cavity and lacerate the left [ung as
well as the left ventricle of the
heart, This Injury Is assoclated

with massive haemorrhage In the left
thoral (sic) cavity. No very
slgnificant external findings.
Intfernally, all significant Internal
injuries have been previously described
on the external Injuries and all organs
show autolysis or decomposition changes.

In my opir on the cause of death is due
to a stab wound of the left chest."

In an unsworn statement, the appellant while admitting an earlien
altercation with Pinky, during which she threw urine on him stated thus:

"] have to pass hls doorway fto go tfo
my yard, and she came out with a
yellow chimmey and throw *peepl' on
me., MI rush at her but mi never
catch her and mi rush In the house
and she fling a bottle and hit me
in mi chest., And, One Son run out
and grab mi neck and start choke mi
and the two of us start wrestle and
fall and mi find myself on top of
him and Pinky run out The house with
a knife and jook m! on ml bottom, |
kick ml right feet and mi feet ketch
her pon his feet and the knlfe drop
out of hils hand and | grab up the
knTfe and ml hold on the knife and
him hand, And when wi wrestling,
the knife jook him here so (Indicating)
and him drop the knife and get up.
The two a wi let go the knife and wi
run to the station and two police
came and seh him gwine detaln ml for
mi stab the man, and them bring mi
to the Frome -Cell."
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Two complalnts were made In the Grounds of Appeal:

1. That the lLearned ¥rial Judge falled
to direct and/or Inadequately directed
the jury on the alternative verdict
of involuntary manslaughter vlz., the
applicant may not have intended to
cause death or grevious bodily harm,

2. That the learned frlal judge's
.direction on self~defence was wrong
in the [ight of the Privy Councll's
case of Solomon Beckford v. R,

The learned trial judge in dealing with the question of Intention

had this to say at page 68 of the record:

"Now In relation to the offence of murder,
one of the Ingredients iIs that the
prosecution has to satisfy you that the
accused perscon intended elther to kiil
or to cause serlous bodily Injury. Now
there 1s no witness avallable who can
come to you and tell you what was in the
mind of a person at the tIime that he did
anything, if you find that he did the act
in question, but what the prosecution
does 1s pu. before you facts and invites
you To Infer. For Instance, anybody who
takes a knife and plunges It Into the
side of another human being 1t would be
a reasonable Inference for you to come
to that person Intended either to kill
or to cause serlous bodily harm to this
victim., So Inspite of the absence of an
aye-witness you have this privilege In
law «se. Inferences., And the same way
that you draw inferences to complete the
case for the prosecution, as It were,
you are privlleged to draw inferences
to show that the defence which is being
put forward can apply In the circumstances,"”

This was a case In which there were contrasting accounts glven by
the prosecution and the defence. The unsworn statement glven by the
appeitant at tts highest, sought to establish that the fatal [njury was
caused by an accldent which arose out of the appellant defending himself
against an attack by the deceased and his common-law wife Pinky. The defencs
as stated, left no room for the position for which Mr, Chuck argued l.e.,
that the necessary Intent may have been absent, thereby necessitating the
directions on manslaughter. On the case for the defence, the only possdbly
verdict which was open to the jury, If It was accepted, was that of an

acquittal. The learned trial judge correctly directed the jury In this
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respect. At page 69 of the record dealing with the defence of accident

he directed the jury as follows:

"Now you will readily understand Madam
Foreman and members of the jury,
depending of course on your Interpre=-
tation of the evidence and in
particular of the unsworn statement
made by this accused man, that one
[imb of his defence is that in the
course of a struggle the deceased got
stabbed in his side. You might wish
to consider that rthat could mean that
It was an accidental killing. He is
saying that the knife was in the hand
of the deceased at the time and there
was a struggle and that he had -~ or he
Is asking you to Infer that he had no
intention to kill or fo inflict serious
bodily injury. So an accidental
killing 1s one limb of the defence
whlch you will have to consider, pending (slc)
as | sald on how seriously you construe
this unsworn statement."

And again:

B S T "ou-have ..zcldent; in whjch.of course
if you accept that it was an acclident -
.~ no offence,"

The learned trial judge repeated these directlons at pp .84 - 85 of the
record: I | | -

"lf you beJIeve Thaf The kllllng was
accldenTalLThen There ls no . offence

at.all." . - Co

The prosecﬁfibn!s‘caée;’éYéév[eff‘no'Foon'for.a direction on

mans laughter based on The |ack of tn*onf of *he appellanT The accounts
given by the eye-wnTnessas Pf accepfed by The Jury, cculd only have resultfe
In one inference as To The |nTen+ of The appellunT and Thaf Is that he
intended to cause deaTh or’ grievous bOdI|y harm. The evldence of the

witness Kathleen WhyTe speaks vivadly as: To The In*en*lon of the appellant:

"l see Leo*on coming dOWn on One Son

down on the ground holdlng him over

his neck back in his shirt, After

him holding him over hils neck back

~In his..shirt;he had:this: hand-with..

tThe knlfe in-his side pushing I,

pushlng I, tn One Son's side."

332




6o

As also that of Adassa McKoy:

"Leston held One Son by his shoulder with
the knife In his hand and stab him in his
side. HIm reach the knife and him took
it out and after that him mussey no know

-~ 1f that one ketch him. He wringed the
<: ) knife and him tek it out and him made
- around five stab after that."

In so far as [t affects the complaint in Ground one of the
appeal, the learned trial judge did ~lrect the jury to acquit If they
found that the appellant acted in self.defence, but as the directions
on self-defence form the substance of complaint In ground two, we now

deal with the latter ground.

The complaint that the learned trial judge wrongly directed

(j*b the jury In |ight of the decislion in the case of Solomon Beckford v. The
i Queen Privy Council No. 9 of 1986 is well founded. The learned trial
Judge dlrected the jury as follows at page 72 of the Record:

"Whai is In law, 'self defence! is a
simple principle, 1s that any man who
Is attacked In clircumstances where he
reasonably believes his life to be in
danger or that he is in danger of
( serious bodily Injury, may use such force
o that on reasonable grounds he believes
o is necessary to prevent and resist the

T attack, and If In using such force he
- ij kills his assallant he is not guilty
(;ﬁ} c O of any crime, even if the killing Is

Intentional. So In deciding that

particular case whether It was reason-

ably necessary to have used force, regard

must be had to all the clircumstances of

the case, and In particular you as judges

of facts have to decide whether the

deceased wife, Pinky, did In fact attack this

accused man, Because if there Is no attack,

then self defence cannot apply. But in

raising the lssue of self defence, an

accused person does not In law assume the

obllgation to prove it. It is the duty of

the proseccution to show that self defence

cannot apply, and if on your interpretation
(/”\ of the evidence you come to a conclusion of
~ fact that there was no attack elther by the

deceased or by Plnky, then the issue of

self defence would have been removed from

the case and It could nct apply as any

lawful defence beling put forward by the accused."
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This direction Is indeed In conflict with the decision in the
Beckford case where it is stated that it Is the honest bellef of the
accused and not a reasonable belief which 1s the basis for determining
whether he acted In self defence. Mr, Chuck In developing this complaint
submitted that "in the clrcumstances of this case where the appellant was
in a state cf anxiety and confllct he could have been mistaken as to
whether he was being attacked, and even though the Crown's case may be
that there was no evidence on which he could reasonably believe, the
state of conflict he was in, could have caused him to respond to a
mistaken attack."

We found no merit in this argument. This was a case in which
there was never any al legation by the defence that the appellant had a
mistaken belief whether reasonable or not, that he was being attacked.
The appellant in his unsworn statement gave a detalled account of the
circumstances in which the deceased came to suffer the fatal injury. In
that account he maintained that he was in fact being attacked by the
deceased and his common-law wife Pinky, and that Pinky in fact had a
knife with which she stabbed him in his buttocks, a knife with which the
deceased subsequently armed himself and continued his attack upon the
appellant. |In those circumstances, the issues were clearly drawn between
the prosecution's case and that of the defence and the jury was correctly
left to determine on the totallty of the evidence and on the rules
governing the burden and standard of proof, which of the two contrasting
stories contained the truth. The following passage taken from the
judgment of Rowe, P., in delivering the judgment of this Court in

R. V. Roy Thomas 5.C.C.A. No. 105/86 (unreported) delivered on January.

29, 1988 Is of relevance:
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"It woyld be putting an impossible strain
upon a trlal judge to require him in all
circumstances of self defence to say:
'well although the accused has described
the attack made upon him In graphic
detail, if you reject that account, you
must nevertheless consider whether he
honestly believe that those circumstances
he has <o graphicaliy described existed,
even if he was m'staken. This appellant
has not relled upon mistaken belief and
we do not think that the facts warranted
any direction on the subject of honest
belief,”

In the instant case, the appellant has not reiled upon mistaken
belief and, as in the Thomas case, we are of the view that on the facts
there was no necessity for any direction on the subject of honest belief.
Consequently, we concluded that the direction complained of in ground 2
In the circumstances of *his :ase can only be of academic interest, and
could have had no effect on the verdict,

We are supported In this view by the fcllowing dicta of
Lord Griffiths dellvering the judgment of the Judicial Committee of the
Privy Council In the Solomon Beckford case:

"If on the facts as they appear from the
summing-up the judge had left the matter
to the jury on the basis of a cholce
between the two accounts then any
misdirection as to the reasonableness or
otherwise of the appeliant's belief would

have been of oniy académfc Interest."

For those reasons, we found no merlt in elther ground of appeal,

3+5





