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ROWE, P.: :

The mate appellant was convicted for rape, the female
appellant for alding and abetting him In the commission of the rape and
both were sentenced by McKain J. In the Clarendon Circuit Court to serve
a Term of seven years imprisonment at hard labour. After a two day hear-
ing, we allowed the appeals, quashed the convictions, set aside the
sentences, entered verdicts of acquittal and promised +o reduce our reasons
to writing, & promise we now keep.

Mcleod, a2 man of 35 years of age and father of elight children
lived In common law relationship with Berlin, aged 20 vears, at a distriet
in Clarendon. A young girl,; whose age did not appear from the summing-up,
and who on the assessment cf the trial judge was of markedly sub-normal
intelligence, was said to have been boasting to the appellant Berlin and
some other young women at a shop on the morning of June 6, 1985, of her

sexual prowess and of the poor performance of her malec sex partners,



fhe appellén+ MclLeod safd he too had overheard this conVersa+ion, and
the boasts of the young girl.

| It was not a dispufed.facf that MclLeod was lying in bed in
his room_some+lme later In that day, because, McLeod says, he was not
feeling well.l The time of the various events were not indlcated in
the summing-up. Be that as it may, the complainant and the female
appel lant entered the bedroom shared by the two appellants and saw the
male apbellan+ In bed. The proseuctlionts case was that the female
appellant put her hand around the neck of the complainant and draggéd
her from the shop into the room, that she threatened to beat the
complainant, and left the room having first bolted the door on the in-
side, Berlin quke to MclLeod before she went outside. After that
deparfure, the male appellant, still lylng on the bed, held on to the
complainant and drew her o the bed. The complainant further said that
she told the male appel lant to let her go but he ignored her and did
nothlng.

The complainant partly undressed. She took off her model
shorts and panties and later she re-clothed herself. Berlin re-entered
the room, opened the drawer of a machine, extracted a condom,threw it on
the bed and returned outside. Mcleod's Immediéfe reaction to this gift
was to enquire of Berlin if she was getting off her head. After this,
said the complialnant, she agaln took bff her panties and went into the
bed with the male appeilah?. She said, "She reslsted a‘li++le and Then
afterwards when the man.said, '"You gone fop far' Then she consenfed,"
The sexual acT?compIGTed, the complainant said she dressed herseff and

went home. On the following day, in answer fto her mother's questions,

the complalnant related what occurred concerning thc appel lants.,

Acéording To:fhe mother the complaint was that Berlin had fhreafened Yo
cut up the complainén+, had ordered.her to take off her clothes, and
not Td make any noise, and Whequ+he.complainan+ had refuscd, Bérlin
+§§k‘off the complainant’s cidfhes and ordered McLeod to get to work,

having first given him the "boot®, meaning the condom. No medical




her up yet.

3.
evldence was available a!+hough the complainanf was examined by a doctor

and There was an admi5510n That at +he requesf of the complalnanf'

mother, the male accused had provided $60.00 towards medical expenses.

The appellanf MclLeod gave an unsworn statement. Mcleod's

averment Thaf_wheh_Berlin and the complainant came into the room he

. 1 P : ,
‘enqulred of Berllm wha+ she had brought +he girl there for, was supported

by the complalnan+ herself. MclLeod said he enquired of the complainanf

It a, 1ittle.gird lnke herself could have as many men as she c|almed and

her reply was ThaT he should try her.  She sa+ on the bed, Then go+

up, and removed her shorfa which she later replaced. She Taunfed him

+ha+ he had no use and about that time Berlin re- enfcred the room and

*hrew him the condom Again the complaunan+ removed her cIoThes and

lay on the bed He was reluctant and the +aun+s resumed +o The effec+
that If cerTaln named nersons had been in his place they would have
finished already 1 Spurred on in this way, sald the male appollan+ he
had sexual |n+erc$urse with the complatnanf although he refused her
suggestion fo remdve_hls own clothes., He and the complainant laughed

and talked until Berlin came info tThe room and enquired If he had fixed

The pleasanf laughter and joking was enjoyed by Berlin who

s+ralgh+ened the ¢omp!ain3n+“s heir and she left in a happy mood .

'A week went by, be%ore he learnt Thef he was to be accused of rape.

The defence of the appellanf Berlin was that three girls
including the complaihan+ were at a shop when the complainant began
reia+ing sTorles pf al;:fhe different men she could teke, but all those
men were seff. |

Berlin offered McLeod In words, “Try Linval, Linval is

my man. | can guarantee him to you.” The offer was accepted in terms,

"Come we go round

comp iainant aroun

to Mr. Linval." Away They went, Berlin hugged the

On reaching the room, McLeod showed curIOSITy at the presence of the

cohp[alnanf who w
she spoke Toyone

the condom and}ag
encouragement to

hesitancy was due

as then left by Ber!in Inside the reom, Berlin said
DIga for a wh|Ie then returned to 1he room, produced

ain left The room. WhI[e In there, however, she gave

the complainant by enquiring if the comp]a]hanT's

to fear.of her.

d her neck and they chaTTed and Iaughed along The way.!

Addressing the giri by name, she sald,
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| "Is me you "fraid of." The glirl laughed énd Berlih left the two
Ins!de closed the door and again chatted w1+h Olga, g!ving full

opporTunnTy to the male appellant to sa+nsfy His immoral appeTITe.

Ftve mInuTes later she went, back to the door and at the requesT of

The complaunanf combed her hair and:the complaunanT left. Berlln

was puT+Ing before +he jury a state of facts in which +he complainan+

wlshing to lndulqc her sexual appetite was given full encouragemenT

and opporTun|+y so fo .do without any resort to force or persugéion
Counse! for the appellants have attacked +he summlng up

on a pIeThora of grounds, viz, that There was m|sdlrec1ion as +o The

mens rea appropriate In the particular case'charglng rape, that the

directlons on corroborafnon as woll as on fresh complaxn+ were in-

adequafe and wrong, and that the dlrec+|ons on . anding and abetting

were Inqdequafe,.confused, conTradtcTory‘and_wrong; There was the
fami[ar éweépihgwup ground that the verdch~Wés unreasonable, followed
by the éompiain+ of excessive senfence;h. |

| The crime of rape recelved extensive treatment in the

Director of Public Prosccutions v. Morgan [1975] 2 All E.R. 347.

It was made clear in that case that a distinction must be drawn between
the actus réus of rape and the mens rea of rape. The actus reus consists
of sexual intercourse without the consent of the victim, while the mens
rea is the Lnfenfion_pn'*he,parT of the ﬁéﬁ'fo cbmmff_fhe act without

the woman“s.consenT or willy nilly nof cariﬁg whether or not The woman
consented. These proﬁosifions of law were accepted and adopted in

Jamaica in R. v. Kenneth Robinson, S.C.C.A. 109/79, in which judgment

was dellQéred‘by Kerr J.A. on January 22, 1982, In each case the jury
must be asked and must answer thce question, "Did this accused man
Intend to have sexual intercourse with this woman without her consent
or not caring whether she consented or not?" This means that it Is
the man's subjective intention which is material and that leads to the
situation where a man may honestly believe that a woman is consenting
whereas from the woman's point of view, consent was the furthest thing

from her mind.

.
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In each case, the facts will| indicate whether the focus of

The summling=-up should be to show that the accused man could not and

“did not hold the belief which he now asserts, e.g. if her battered

his victim in+o.$ﬁbmission or had his way with her at the point of

his loaded fireaﬁm; !Tha+ was not the allegation of the Crown In the

instant case. M¢Lédd on his part was saying, "This girl consented.
I +hought she consented. She'fook cff her clothes twice and came
Into my bed, 'Shd taunted me. | had no reason to believe fThat she
was not cbnsenffdg.” On that state of the cvidence, the learned
trialjudge dTredTed the jury after this fashion: At page 7 of the
Record she said:\

@Consenf is a major lssue and cénsenT does

not mean that she did not say yas, becausc
lin circumstances sometimes, maybe if you are

so tired or afraid that something will happen
to you or you arc put in circumstances where
you say, ‘Rather than die | will yield, | will

not resist,’ it is not a trus consent. Consent
reahs with mind and body, that you were wili-
ing from the very beginning, that you had i+t
hn your mind that you arec going along with it.
| f in the circumstances you are pushed Into
E room and you say, ‘| am going to be shot’,
you say, 'Rather than be shot, if the
alternative is to have sex', and you are so
fearful that you say, 'l will go along with
{T“, then there is no consent.™

Then at p. 23 she directed as fol lows:

NW%S the sex offence freciy in there? Did the
girl say, 'Let's go on with it?Y or "Blacka
could have done better?' Because even if he
feels that he is a man and there is challenge
as to his maniiness, for him to decide to
hold her down wou'!d still b2 rape, regardless
how he thinks his manliness has been challenged.
fs it fhat with the stafte of her mind she could
not comprehend satisfactorily what was happen-
ing?" |

The pasﬁéges quoted above demonstrate that the learned trial
judge was cohcefh&d‘onfy with the actus reus of rape, and gave no
guldance to the jdﬁy on the mental elemenf;:which In-a case of this
nature was of‘fhé]u+mosT'gravl+y. - h

Theﬁe.aae law reform@ré.who'SUQQQST that the requirement
for corroboFanon'és a rure'of'pracfiéép circumscribed though it be,

In sexual cases, is discriminatory of women and should be abolished.

‘\\/



At the moment, however, the law Is that it is dangerous for a jury ‘o
convict for the offence of rape on the uncorroborated evidence of a
woman or girl., They may only do so after having been warned by the
Judge of the danger and after giving heed tc that warning. In

R. v. Anthony Lewis, S.C.C.A. 205/79, the court delivered Jjudgment on

October 26, 1981, In glving judgment, | said:

The true test Is that if the jury have given
full force and effect to the warning, that

[s fo say, If they have looked with a
suspicious eye upon thc cemplainant's evidence .
and they have agonized upcn the dangers in-
herent in acting upon her unfortified word,

and they nevertheless are quite convinced

that her version is truthful and reliable,

then they may convict.’

See also R. v. Gammon [19597] 43 Cr. App. R. 155 at 160; and R. v. Henry,

R. v. Manning [1969] 113 Sol. Jo. 12.

At page 18 of the record the loarned frial judge told the jury
that:

"There is no corroboration. but as | have
already told you, it is not necessary.
I+ is desirable but not necessary.'

The carlier passage To which the judgc referred is the one at
page 12 of the record where she said:

"I have to warn you at this stage, although
It is a matter that the law says that a
person who complains about rape might have
many reasons, many excusss, many surprises,
all sorts of reasons not genuinely so to make
a complaint to cry out for rape, and the law
says that in the case of an adult, strictly
speaking you do not need corroboration. |If
+he witness on her evidence alone satisfies
you, you can convict. Unfortunately In this
case, when you are listening you will have
to take into consideration well, tThe mental
state of the complainant because you saw her
there, you have to say what you think of i+,
The reason why the law from time to time
requires that you might need corroboration,
but it is not necessary here, is bascause in
its wisdom the law says people can Imagine
things, women can Imagine things - that Is
a presumption - says women don't know thelir
minds and they might think it happened when
it didn't happen. As | say, there are laws
for the protection of imbeciles and innocents
and all that, and maybe in a more sophisticated
area 1t might we!l be that an order might have.
been made to examinec the complainant to see
her ability to relate anything before we go
on; but we go on building @ house with what
kind of bricks and mortar we have. We cannot
build on a sophisticated society. You have
to go on what you hear.”
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Nowheré in that passage were the jury told that the warning

~ To be exfremely‘qareful is a serious one. Nor were They Tpld That

they could only 4onvlc+ after first giving heed to the warning.

But the matter d%es not stop there. This evidenpe called for extra

special care as ﬂhe learned trial judge from her personal observations,

concluded that T%Q complainant was a person of very low mental capacity

from which the natural inference could be drawn that she might be

more prone to fanﬁésy and prevarication than one of normal intelligence,
This was a reason%ble inference when one considefs the account given by

+he complainanTVsjmoTher of the report which she extracted from the

coﬁplainan+, and bompares that with the evidence of the complainant

herself.

The dir%c+ions on corroboration were inadequate, and the
warning, such as [t was, was ineffective to convey the seriousness
thereof as Is esf%blished in The decided cases.

A recenﬁ complaint by the female victim of a sexual offence
Is admissible in %vidence To show The consistency of the conduct of the

victim with +he‘eyidence given at trial and as tending to negative

)V

consent. R. v. Lk!lyman {18961 2 Q.B. 167. = Whether the complaint

|
was made as speedfly as could be expected is a matter for the trial

| . :
judge. R. v..Cummings [1948] 1 All E.R. 551. In the instant case
| |
the mother of thel complainant said she questioned the girl on the day
after the ailegediincidenf and got some answers. The girl said the

questtioning was oﬁe woek later, but the frial judge was not at all

impressed with her evidence as to time. Consider this direction fo
the jury:

"Would the girl know Sunday from Monday
from Tuesday."
e

What se&ms unclear is whether the trial judge was of the view
|

that the accounT:g(ven to the mother under questioning fell within the

ambit of fresh complaint. In directing the jury at p. 18 she said:
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“The law says that sometimes when a person
makes fresh complaint, that is,
immediately a thing happens they complain
about 1t, it shows the consistency of what
they have been holding all the while. |In
this case you wouldn't call it fresh com-
plaint because it happened a day before and

- the mother was not told until the other day.

“ 1t was not volunteered. That will not

« affect the e question, 'Did the accused man
- rape her without her consent?"

The uncertainty implicit in the above passagé ted Mr. Small -to
submit that the girl's mother's evidence ought to have been admissfble
on one ground only, that is to say, to show that +he complainan+‘s
evidence was wholly untrustworthy. We incline to the view that in
admitting the mother's evidence the trial judge was exercising.her
discretion on the basis of the complainant's perceived defect of'reason_ i
and that her discretion in admitting the complaint ought not - to
be inTérferred with.

Finzlly, Mr. Smal | suﬁmiffed that where an accused istcharged
with alding and abetting it Is necessary at least to prove the mens ree
of the principal offence and that in the instant case the jury should
have been told that before they could have considered the gullt of the
appellant Berlin, Théy would have to bz saTisffed that she belfeved that the
compialnant . had not consented. Initially the learned trial judge
appears to. have been telling the jury that assisting fo set up a
situation wﬁereby sexu| lnTercogrse could take place would amounTifo aiding
and abeffing as charged., She said QT p. 8 of The Record:

"The matter of alding and abetting is another. |f a
person procures, the expression [s ald and abet,
counsel and procure, if a person assists or sets
up a situation whereby sexual [ntercourse took
place, Then, of course, the law says we don't have
what Is commonly called agent provocateur. In
other words you can't ggt¢ up yourself or any

immoral thing. So what Is commonly called sport
houses are not permitted. There is a law against
it. So no person could set themselves up and get
people to carry on any immoral thing; and the
law says - the Defence says being there and being
outside - If you arrange a situatlion whereby
sexual Intercourse Is going to take place without
thelr consent; as a matter of fact if they can
prove that you are taking somebody into a place to
have that and they don’t even know what was going
to happen to them and you had it In your mind
that sexual intercourse was going to take place
and sexual Intercourse takes place, then it says
even af this you are aiding and abetting the

¥



“icommisslion of sexual intercourse.

\Another thing 1s, of course, if from the start

you are satlsfied that there was consent and
you say there Is no rape, you would still hav

e

rto go on to conslder the case agalnst the female,

because the case against the male Is one thin

g

as | pointed out. Up To now there Is no charge

egainst male rapists for aiding and abetting
and femalesdon't rape either, but females aid
and abet and counsel and procure. You would
have to go on to say what was the female

~ Yvonne Berlin's part in this affalr; what

" was the legal implicaTlon?”

\

These durecflons were Inapprepriate, unhelpful and capable of

misleading the Jury The gravamen of the charge of aidlnn an

d abcf+lnq

against Berlin wa§ not that she made it casy for sexual intercourse fo

take place befweoh the appellant Mcleod and the complainant, but that

the appel lant Ber|lin knew that the complainant was not consenting to that

act of sexual intercourse and nevertheless aided and abetted i

occurrence.

As frhe summing-up was devoid of any dlrectlons t

ts

o that

effect we are of the view that therc Is "meritin the sixth ground of

appeal as filed abd argued.

i

The two appellants displayed conduct, which on any objecTTVo

basis, could be ihdulged in only by persons wholly ﬁmmoral

Never+heless,

N

as they were not thargcd for immorality, they were enTafled to have fheir

cases left to +hb Jury as to whether or not they belleved 1ha+ ThL

comp lainant was a W|Il|ng, consenting party and fur+hermore +ha+ They

could only be conV|c+od Tf the jury, having given full weight fo 2

warning of the damger unheren+ In action upon the uncorroborated evidence

\

of the complaihanT, were nevertheless convinced that she was speaking the

truth. - Iheysummi#g—up was defective In These and other respects already

reférreélfq

and w% felt constrained to allow the appeals.

s





