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SUPREME COURT LIBRAR&
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JAHAICA

IN THE COURT OF APPEAL

RESIDENT MAGISOTRATE CRIMINAL APPEAL MNO. 131/81

BEFORE: The Hon. Mr. Justice Zacca, President
The Hon. Mr. Justice Yhite, J.A.
The Hon. Mr. Justice Ross, J.A.

REGINA wv. LLOCYD GIBSON

- B. Macaulay, (¢.C., and krs. ifargaret Macaulay

for ampellant, Lloyd Gibson

F.A. Smith, U.P.P. and Mr. Smellie for Crown

October 4-8 & 11-15, 1882
& December 18. 1926

WHITE, J.A.:

Yie set out hereunder the reasons for the judgment
of the Court, which had dismissed the appeal by Lloyd Gitsox
against his conviction by the Resident Magistrate for
St. Andrew, and the sentence of two years imprisonment at
hard labour imposed upon him in respect of his conviction on
each of the six counts of the indictment upon which he was
arraigned. The indictment covers the period from
27th October, 1975 to 12th April, 1977.

The charges arose out of the operations of the

appellant as a real estate agent which were conducted throuyn

two companies - Lloyd's Real Estate and Rental Bureau Limited,

engaged in the buying and selling of real property, and

Lloyd’s Property Development Comrpany Limited, concerned wiil

two sub-divisions at Billy Dunn, 5t. Andrew, and at Clareidion

Gardens in the parish of Clarendon. The appellant was the

Managing Birector of each of these Companies. Each compainy
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could be described as a "family company' to the extent that
from the documents filed with the Registrar of Comranies,
the avpellant and his wife, Hermine Gibson, were directors;
other subscribers were Michael Gibson, lMaurice Gibson,
Morris CGibson and Godfrey Gibson, sons of the two directors.
and Mrs. Winsome RBarnaby-Moore who was Secretary for both
Companies.

The evidence disclosed that the appellant himself
was at 211 times in the effective, exclusive and dominant
control over the affairs of the company. He, exclusively,
made decisions on any question of company policy, especially
the financial affairs of each of the companies. Whatever pey-

ments were made to the comtanies, they could be lodged to the

476

accounts in the Bank only on the instructions of the appellaont,

No withdrawals from either account could be made without the
approval of the appellant. It should also be pointed out theo
no separate client's account was. kept as was requisite by
proper business standards. Nor did the appellant operate 2
personal chequing account. ioney for his personal exgenses
was always obtzined from the funds of one of the above-named
companies. What the evidence further disclosed was that
deposits made by the complainants mentioned in the indictment
were paid into the office of Lloyd's Real Estate and Rentel

sureau Limited, these deposits were made with regard to

to sell as a real estate agent. However, on the instructicas
of the appellant, except for one instance, these deposits
were lodged to the account of the other commany, Lloyd's
Property Development Company which from all the indications,
was a sevwarate entity in a different field of activity from

that of the Lloyd's Real Estate and Rental Bureau Limited.

T

Ty

parcels of land which the appellant advertised he had authorit



The six counts of thez indictment charged the
appellant with Fraudulent Conversion contrary to section
24(1)(iii) (a) of the Larceny Act, in that he received from
several persons cheques which were to be applied to the
purchase price of certain premises; but he converted the
individual amounts of money thereby paid to his own use and
benefit. In detail the complaints were as follows: In

July 1875, Hyacinth Dunwell and Merle Dunwell deposited

S$ix Thousand, Four Hundred Dollars ($6,400.00) with Lloyd's
Real Estate and Rental Burcau Limited, on the purcnase prico
of premises 14 Agualita Vale, Pembroke Hall. VWhen the sale

of these nremises was not effzcited, the Dunwells desosited =
further sum of Five Thousand Bollars ($5,000.00) with that
company for the purchase of 3 Greendale Avenue, Kingston .
This was on the suggestion of Kiss Barnaby who was then the
Secretary for bLoth companies. (Hereafter she will be referrad

to as Mrs. Barnaby-Moore, sh

e having given evidence for the
Crown by the latter name). he total amount to be applicd to
that transaction was thus Eleven Thousand, Foﬁr Hundred
Dollars ($11,400.00). This latter sale did not materialisc.
They were again advised to look zt other premises to which
they were not attracted. The deposit was demanded back, but
up to the time of trial had not been refunded. At first

Mrs. Barnaby-Moore promised that the company would refund th:
money, but whenever Merle Dunwell, acting on behalf of ner
daughter and herself, went to the company's office for the
money, she was put off. Eventually, she said she saw the
appellant himself who promised repayment. Although she
attendad at the office several times thereafter, she did not
sece him. This was Count 1 of the Indictment.

Count 2 of the Indictment related the complaint of
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Agnes Beckford and Joetta Moo. In October 1976, they

deposited a cheque for Three Thousand Dollars ($3,000.06)

as down-vayment for the purchase of 7 Mimosa Avenue,

St. Andrew. They were promised that a mortgage would be

raiscd for them. When this did not materialisc after four

months, they demanded their money back. A cheque for

Three Thousand Dollars ($3,300.00) drawn on Lloyd's Develc-

ment Limited and signed by the appellant and Mrs. Earnaby-

Hoorec was sent to these complainants. It was dishonoured by

the bank. Up to the time of trial no refund had been made.
Count 3 concerned the deposit of Three Thousaand

Dollers (§$3,000.00) made by Cassia Grant on the 1st Decembor,

1976 towards tihe purchase of premises, 7, ¥imosa Avenue,

St. Andrew. Cassia Grant obtalned a mortgage frow the

Workers Savings § Loan Bank, but the sale fell throupgh. Ioo

made sgveral demands in person for repayment of the amounu oy

Three Thousand Dollars ({3,0006.00). Her demands werec never

‘met. It should here be stated that this complainant at ne

time dezlt personally with Lloyd Gibson. She was always
interviswsd by Mrs. Barnaby-loore.

On Count 4 the allegation was that Dennis Lee
deposited 2 cheque for Three Thousand, Five Hundred Dollars
(63,500.00) towards the purchase of premises at Bridgeport,
St. Catherine. On 30th December, 1976 Mr. Lee had made 2
down-payment of Five Thousand, Five Hundred Dolalrs (§$5,50u.7
on these premises, only to be told two weeks after that sor:i-
thing bad pone wrong, and he wes shown other prewmises, §,
Corrine Crescent, Edgewater, which he agreed to purchase.
Since the price for this second place was Twenty-five
Thousand Dollers ($25,006.20) compared to Nineteen Thousan:

Dollars ($16,000.00) for the first house, lr. Lee was
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advised that he had to pay a higher deposit. Conscquently,
he naid an extra amount of Three Thousand, Five Hundred
Dollars (¥3,500.00). When he wont to sign the agreement
for sale, he observed that Five Thousand, Five FHundrcd
Dollars (55,500.00) was stated therein as the deposit. B
disputed this statement; he was promised a new contract,
which he had not received up to the date of the trial.

Mr. Lee’s was the only purchase which had been effectuated,
although his complaint was that what he was demanding was
the repayment of Three Thousand, Five Hundred Dollars
($3,500.39) which had been overpaid, and which never had
been repaid.

Then the comvnlaint of Llcyd Biersay in Count 5 is to
the cffect that he paid two cheques totalling Two Thousand
Dollars ($2,000.00) as down-payment of 41 Southern Cross
Drive, Harbour View. No sale was effected, and no refund of
moncy was madsz.

Finally, in Count &, Paulette Jervis' complaint wus
that she deposited a cheque for Three Thousand Dollars
($3.,000.006) on a lot of land in Bridgeport, but later
requested that this amount be applied to the purchase of
a lot irn Williamsfield, Manchester. Mo sale was effected,
and no refund was made. Mr. Austin Jobson, a Real Estate
Develogper, and sole vendor of lots in that sub-division,
received the agreement for sale signed by Mrs. Jervis and
seat to him bv Lloyd's Real Estate, but as he had wo deal-
ing with them, he did not return the agreement for sale.

Note should be taken of the fact that evidence lec

by the Crown showed that, as regards the respective zremises,

Lloyd's Real 3state and Rental Company Limited did not hrave

any authority to deal with or sell them. For instance,



1
[9)
]

alithough 3 CGreendale Avenuc, Kingston 10 had been advertisc.
for sale in 'The Daily Gleaner® by the owner, kr. Clarence
kilson, he kad in fact sold the premises sometime in 1973,
the new owaer Mr. Vincent Matthews, was in possession at

the time of trial. Neither of these witnesses had authoris. -
Lloyd's Realty and Rental to advertise those premiscs for
sales in 1976.

Likewise, Monica Chambers had in August 1§76
instructcd her lawyers, Messrs. Dunn Cox § Orrett, to sell
premiscs 41 Southern Cross Drive, Harbour View. she had not
authorised Lloyd's Real Estate andbRE£ta1 Burezu Limited to sl
those premises. ©5She said she never received any deposits
from Lloyd's Estate and Rental Bureau, or Lloyd's Proper:y
Development Company Limited. Che had no business with eithor
of them. She had since sold the premises.

In the same¢ vein was the evidence of lir. Georgc
Williams, who was the owner of 7 Himosa Avenue, Waltham
Gardens, St. Andrew, and which he decided to sell. 1In puv-
suance, ne advertised the sale oif the premises between
December 1976 and January 1977. He had instructed kis
lawyers, tlessrs. Dunn Cox & Orxrett, to sell the premises a5,
like ifonica Chambers, he did not wish to sell through a rcal
estate apent. And in fact the rvlace was sold in 197%. Fhe
had been spoken to by Mrs. Barnaby-Moore in relation to the
aivertised sale; he had toid her this and she even secnt a
representative to him; but the representative was told to
go to his lawver. He had not given Llovd‘'s Peal Estate and
Rental Pursau written or oral instructions to sell his pl=nco
He had not received any depesit {rom Lloyd's Real Istate.

l‘r. Reginald Fraser, attorney-at-law supported the
evidence of Dennis Lee. Wr. Fraser said he was the

attorney-at-law acting on behalf of Everard Gowie, the ow:or
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of ¢ Corrine (rescent. He said he received a deposit of
Five Thousand, Five Hundred Dollars (§5,500.00) regardin:
the sale of those premises from Lloyd's Real Estate and
“ental Bureau. That was the only deposit which he received
from Lloyd's, although his request for an additional
deposit of Thrce Thousand, Five Hundred Dollars (43.500.07)
was never acceded to. But he eventually received the
devosit along with the balance ¢f the purchase money frow
the mortgagee’s attorney. Everard Gowie gave evidence of
being visited by Dennis Lee, and a inr. Gooden of Lloyd's.
He si#ned an agreement with Lee. He visited Lloyd's Real
Istate several times when the second payment was not forth-
coming. He had difficulty ia setting the first deposit.

He eventually received the first deposit from Lloyd's and

a portion of the second from Lee.

In so far as the evidence of Monica Chambers was
concerncd, Lincoln Eatmor, an attorney-at-law, informed tic
Court that he held discussions with Lloyd's Real Estate an-
Rental bureau in respect of the premises at 41, Southern
Cross Drive, Harbour View. He never received any monsy by
way of deposit on those »nremises from that company. The
sale of those premises was eventually concluded. Mo monery
was ever received from Lloyd’s in relation thersto.

Although Desmond 3Zeraard, attorney-at-law, repre-
senting the interests of Harold Sanguinetti, the owner of
257 Hodpeport, Bridgeport, - he did not have the carriage
of sale - had discussions with Lloyd's Real Estate in
respect of a contract of sale of those premises, he testi-
fied that no deposit was paid to him by Lloyd's nor, to his

knowledge, did Mr. Sanguinetti receive any deposit.
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It was the common reature of all the complaints that
there came a time when the complainants demanded to be re  i.
the respective sums depositcd. Although they did anot deal
directly with the aupcllant, they each dealt with the accre-
dited sales agents of the company, and particularly with
Mrs. Barnaby-Moorc, who was the Sales Managress of the cou nuv.
She had been originally charged along with the appellant,
but she gave evidence for the Crown at the trial tcestifyirs
to the day-to-day operation of the company and other matters,
in »articular with the way in which the deposits were deait
with. In the absence of the appellant she was 1n charge of
the general running of the business. G&he dealt with clients
prepared agreements, accepted deposits and dealt with
correspondence under dictation from him. In this regard sho
was amply supported by Una Darby and Cora-<Ann tioodie, who
worked with the companies uy to January 1976.

The overall picture of day-to-day business wés thet
every major decision was talen by the appellant. IDvery
member on the staff was answerable to him. Under the systew
onerated they had to bring in whatever deposits were made ol
personally inform Mr. Gibson at the end of the day how salo.
by the Real Estate Company had progressed during that day,
Deposits were paid to members of staff, as the persomns mailir
the dewosits never dealt with the appellant.

As to the disposal of the deposits, Una Darby tesii-
fied that as Secretary of Lloyd's Real Estate, she executcc
a2 document dated 22nd Aupust, 1974 authorising her to co-czisn
cheques along with the appellant and Mrs. Barnaby-lioore. /.S
regards Lloydfs Proverty Development Limited, she executed -
resclution as well as a Denosit Agreement relating to the

account of the company. This resolution bore her signatur.
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Secretary, and the signature of the appellant. Also
tendered in evidence was a resolution in respect of Lioyd .
Property Development execuied by the witness and Lloyd Gib:o,
he as Honaging Director, and she as a Secretery. She coul:
not sign cheques on her own. He would first sign and shc
would countersign. This was in respect of both comnanies.
These documents were dated 25th August, 1974. The signifi-
cance of these documents is scen clearly when the cvidenc.
discloses that if and when a lodzment was to be made the
appellant gave instructions as to which account the lodsrent
should be made. BShe could not make a withdrawal of funds
without his authority.

According to Miss Darby, the appellant would deter.iin.
to which account a lodgment should be made. For instance,
while the cheque for 3ix Thousand, Four Hundred Dollars
(£6,40C.00) paid by Gloriz Dunwell was lodged to the account
of Lloyd's Real Bstate and Rental PBureau, the further chonv
for Five Thousand Dollars ({5,000.00) represented = deposit
to Lloyd's Real Estate, but it was lodged to the 3illy Dun:
Subdivision Account which Gibson had opened. The cheque for
Three Thousand Dollars (43,000.60) paid by Cagsia Grant was
lodged to the Billy Dunn Subdivision Account, although the
cheque was payable to Lloyd's Real Estate and Rental Burenu.
So too, tﬁe cheques for Three Thousand, Five Hundred Dollars
($3,500.00) and Five Thousand, Five Hundred Dollars (&5,50¢
paid in by Dennis Lee. The amounts paid by Roy Biersay werc
lodged to the account of the BEilly Dunn Subdivision. The
cheque paid ir as deposit by Paulette Jervis was also lodgp:.
to the Billy Dunn Subdivision Account, as was the chegque foU
Three Thousanc Dollars (53,000.00) paid by Joetta koo. At..-

iilss doo demanded repayment a chegque for the like amount 2

€3
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diawn on the account of Lloyd‘’s Property Development, but
as already stated, this cheque was dishonoured.

It is permissible to observe from the way iu which
the payments received as deposits were dealt with on the
instructions of the appellani, that there was evidencec of
mis-apnlication and misuse of the various sums deposited.
Instead of being applied for the purpose of purchasing lands
and houses for the depositors, the payments were transfery.d
to the account of Lloyd's Prewerty Development Limited, con-
cerned as it was with what wes described as "his personzl
subdivisions, at Billy Duun, and at Clarendon Gardens.™

With these nrojects he was persorally involved. In the

o~

@ .

words oi Una BDarby "Having resard to the Billy Dunn Zubdivis’

Mr. Gibson had to be out of nfficec often in connection with

it and also in purchasing materials for the sub-divisicn.

A typical day: he would come into office; have a conferc:
with the sales people, then off to 3illy Dunn.”™ In the

circunstances, it was said, all decisions of policy and sui-

stance had to await his return to the office, when the sal
bl

v

staff werc called to give an account of whether the procedurcr

for showing listed houses for sale had been followed, to

account for deposits made or that day, depending on the scizo

which had been made on that day. Although the sales staff
sold houses, they did not close the sale, as they were cou-
cerncd only with receiving deposits.

Then the clients demanded their money back they

were constantly put off by one pretext or another. The

evidence discloses that most of them did not see the appelis

they dealt with Krs. Barnzby-Moore and the sales staff.

That this was so is shown by this quotation from the evid:ac.

of irs., Barnaby-Moore -



"In my opinion the state of his accounts
at the Bank was close to zero. Because
from actions Mr. Gibson would just not
see¢ the clients. He was always trying
to show the clients some property, and
that he was irying to tell us to put the
clients off as much as we can. He would
try to tzll us to instruct the salesmen
to try and interzst the client in. some
other property. These were people who
had made deposits and wanted refunds at
the time. ‘hen he left there were many
such persons.’

This last sentence refers to the appellant's depar-
ture from the Island sometime in April - May 1977,

Mrs. Darnaby-lloore accompanied him. They lived topgether in

Miami up to the end of 1977. She gave evidence that when he

left, although arrangements had been made for the payment of

the staff, it was her understanding that he would still bc
conducting the business from abroad. He would be away for

couple of weeks, and he would return every now and then to

see how things were going. She understood that to mean ti#t

he would mrobably be living in the U.S.A. In this regard,

two matters of fact are notebie; (1) he never returned to

Jamaica of his own free will; (2} he was extradited thercivs~

at the request of the Government of Jamaica. In the meant?
he had wmade sesveral calls to the office in Jamaica. She

said, "He teld me that he had spoken to the office and

ot

he was told that there was trouble out there. Purchascrs

coming to the office and demanding refunds, and they were
breaking up the office and it wculd not be safe for him to
go back right now.™ She declarcd that as far as she was

concerncd there was no intention not to give these peorle

)

back their money. She added:; “Vhen Mr. Gibson and I le!

t

fal}

Jamaica he did not leave running as far as I am cencerned.

[EY

This is what I gathered in discussion with hip. I form

o

’
\.

-the vicw that that was his honest intention. I know at




““London he called Jamaica. I don't know if he said his 1ifc
was in danger, but he said ther: were problems and it woul.l
not be safe to return. I understood he would have suffercs

(M) bodily aarm unless he could find the funds for the purchas

After an unsuccessful no case submission, the

o
o
>
o

:11ant in 4 lengthy unsworn statement said, inter alia:

“I note that I am accused of six counts

of fraudulent conversions Your Honour,

I have never met any of these six per-
sons except Moo. I have no knowledge of
any of these¢ persons visiting Lloyd's
Real Estate and Lloyd's Property Develop-
ment to purchasc properties. I have
never scen them c¢xcept Moo. I have never
received any deposit personally from any

(“\ of the named clients. I have no intention
- to defraud zny client by any of those means.®

tie acinowledged that he was a Director of both
companies, anl that he was involved in sub-divisions,
relevantly 2iily Dunn, and Clarendon Gardens. e tried tc
show that h2 did not have much to do with the day-to-day
running of th: Real Estate Cowpany as he would have been
out of office for the whole day, so that he had tise only

(:\ for half an hour's briefing in the morning as to what had
taken vlace the day before, and what were the arrangements
for the coming day. He would return at about 4:30 v.w. to

day, : :

5:00 p.m. each/ as he would have been engaged in travelliny
between sites and inspecting and checking and consulting
with the engineers. It was o be understood that he was
underlining his day-to-day business activity as given by
the witnesses for the Crown. He said his company was run i

(V/ officers of the company, Licyd's Real Estate, and he had
nothing to do with it morc than whenever a sale is closed
and they need:d to sign the documents, then he would do sc.
He had nothing to do with the sales of houses or the purcicsos.

He denied thet Lloyd®s Real Estate and Real Properi;
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Limited were not in a position to mazke any refunds to

clients who wsre to ask for the return of their deposits.
He said "the only time you doun‘t give a refund is wherc
there is some legal problem.' Ilowhere in his statement

does he say whether there were any legal problems. He

ja ]
L1,
o

however, say this:

3
i

ty girlfriend has said none of thesec

six clients with the exception of !foco,;

has ever come to me and requested a

refund or even o simple discussion zbout
these documents. They have never met mc

in their 1ife neither have I met them in
their lives. They have never been men-
tioned to mc¢ by liiss Etarnaby or any of the
officers as to those clients wanting a
refund on making a change of mind. The

only reason for these clients to go to

the police, Your -onour, is that the

offices of Lioyd's Property and Reanl

Estate was closcd in April by political
violence, hostilc meople, and they didn't
find anyone tc¢ go to, they go to the nolice
devartment. I should say further all
clients who made deposits to anyone ¢f thos.
comnanies wentioned have a legitimate clair.
If T am given the opportunity to continue
business with the they all will be
refunded their deposits because siace 1
have been here in the last three months, I
have contacted major banks, finarnce companic.
who have given me their words and would
accept my assets and my house alone in
Shenstone. I have a Surveyor's report, awn
appraisal figure by Pitter and Comwany the
I could get uy to half million dollars lo=u
which I have taken the particulars to a
Building Society znd they have agreed to 1:7
me have a couple hundred thousand if and

when I am ready for it. The said Citizens
Bank has offered me loan of over one hundrod
thousand dollars with all that they cwn nmy
house title which I bluntly refused. 0o

you can see none of those clients cemplainiiy
will have any wvnroblem in getting back their
money. "’

in view of the evidence including the details of tr:

Bank sccounts and financial transactions with his RBankers.

!

which the learned Kesident Magistrate had heard and consico-.

she was able fo "find that there is abundant evidence in

favour of the prosecution, and that the charges as set out
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“six counts of this indictment have been proven.” She

thereuv,on pronounced him guilty on all counts.

to those wnich were originally filed by the apbpellant.

Mr. HMacaulay filed nine additional grounds of

apyei
-~

These last were (1) that the verdict was unreasonable and
cannot be supported having rzgard to the evidence. (2)

That th@ sentoence 1is manifestly excessive. The additionzi

grounds

wWere

3.

on the footing that if the persons me
in counts 1 to ¢ of the Indictment, ¢

receive a remd when requested, tbere'

a fraudulent conversion and ther fore
treated that circumstance as an intent
defraud by relation back, whereas the
intent necessary for the offence ougnt

lT'J.cy 2 COnVersion

The learned trial hKagistrate procobuwd

To
be determined 2t the time of the conversiorn.
The learned triazl [fagistrate erred in treav-

er s¢ as fraudulent con-

i3
version for the vurpose of Section 24 (1)
‘\

(iii) (a) of the Lb,ceny Act.

4, The learned trial Mapistrate {urther

proceeded, impliedly, on the basis that

separate bank account should have been

a

opened by Lloyd's Real Estate and Rernital

Bureau Limited for deposits made to it
treated the vnayment of cheques made to

and
tha’!.,

company and pald into the account of Llovd’
Proverty Develonment Limited and the Billy

Dunn Subdivision account as fraudulent

con-

version within the meaning of Section 24 (1)
(iii)(a) of the Larceny Act. The learned
trial Magistrate did not at znytime considcx
not make (sic)} any finding of fraudulent
intent within the meaning of Section 24 (i)

(iii) (a) of the Larceny Act.

5. The learned trial Masistrate treated

any conversion zs nroof of the offence
charged and did not advert her mind to

the

fact that the deposits paid and accepted
constituted & contract, the breach of which

made the coamany a debtor of the client;

in

which case, the remedy would be by civil
action in the civil courts and not criminal
proceedings. The learned trial Magistrate

failed to apnreciste that in Grubb's c:

gy

L5¢

there was a findine of fraud, which was not

challenged or anveal. The questlon in

case was whether or not the Appellant had

Grubv ‘s

control of the wroperty and nothing .iore.
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"6, The learned trial HMagistrate failed
to take into account the system whereby

Lloyd's Prowerty znd Rental Bureau operated

in securing property for its clicnts whic?

system necessarily involved meking enquiric:

and insvecting advertisements and making
necessary contiracts with the advertisers.

In consequence; tie learned trial Magistrat-
treatad the 5“i!ure to arrange a sale sucgu: !

fully or at 211 as an obtaining of money
false pretensas, (with which offence the
Appellant was not charged); in which case.

1y &F

the intent must be shown to exist at the ti:.

of the obtzining.

7. The learn2d trial Magistrate wus WTOTL
law in holding that Winsome loore'

(ifiss Barnaby) evidence wes carrobozﬂtmd
in every material particular by the witnes
Una Darby and Cora-Ann Moodie and failed t«
address her mind to tie fact that the
corroboration wmust be in a matter which
implicated tns accvsed of the crime with
which he is charged and that the witness
Winsome lMoore
to servae,

8. The learied trial liagistrate anplied
the wrong standerd of proof in stating 2s
follows: -

'T find there is abundant evidence
in favour of the prosecution and
that the charges as set out in the
six counts of this Indictment have
been proven.'

$. The learned trial lMagistrate failed to
consider the defence of lack of intent to
defraud which arcse from the nrosecutions
avidence and the unsworn statement of the

accused,’

0f these, ground 8 weas abandoned. But ir. locavlc,

~

delivered the full force znd effect of his arguments again-:

the specifics of the findings of the Resident Hagistrate

indicated by the other grounds. In fact he argued Ground

consider the effect of lachk i ‘nlene tv defravd., It was

argued, she wrongly assumad, iny

was sufficient proof of the offence charged and thereforc

did not make any finding of fzct as to whether therec was

3

3

4 and 9 together. His comrosite argument was that she ai?

&t

oy
D s W
[

Barnaby) had an intercs:

wliedly, that any conversics
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was not an intention to defraud. Such a finding wa
necessary, he said, as the test of an intention to defrau.
is not objective but subjective, in the sense that it is
whether the arppellant had an konest belief that no such

|
demand was mace. He developed his arguments on this that

[
there was notling in the evidence to show that the iloo
dishonouvred cleque was put throuch the account at 211.

It is clear to us, however, that the Resident

Magistrate hac to take into account the fact that, what wos
comuon knowlecge, and not denied, the appellant had lefx

the Island in April 1977. Acccording to him he was going tc

London via kiemi, for the purpose of buying pumps for the
Sewage Scheme which he had izid out at the Clareadon Garden:
Subdivision. He said he phoned through from Londosn on the
Friday of the week of his departure, to enquire whether ti.
pay bills from the construction site had been paid to the
workers and employees. e said he had received informatio:
then that punmen had invaded the offices of the company,
he was advised that it would be inopportune and inadvisablc
to return to Jamaica at the time. He evidently took this
last niece of advice very seriously, and cogently, did nct
return to Jamaica, until the 11th June, 1980, when by a coui:
order he was extradited from liiami in the U.S.A.

iie was escorted baczk to the Island by Detective Ac
Superintendent Franklin PFuddock, who said that from his
observations as part of his‘investigations9 consequent on
the complaints made by several persons named in the indict..nt,
in the early part of April 1977 he saw the appellant in MMis
Gibson, he said, was there residing in an exclusive Flerico
Gardens residential area, and in 2 big house. Duriapg the

period of his observations - the 16th January, 1979



189

-17-

18th January, 1979 the Detective Acting Superintendent said
he saw the aprellant driving a 1977 White Pontiac Transom
bearing a Fort Lauderdale Registration number. It was onc

of two cars or the premises. This information is mentione

e

here to pinpoint two other facts (1) the account of Lloyd: s
Real Estate and Property Company Limited, was frozen by tlh:
Citizens Bank on the 6th May, 1977; and overdraft faciliti.:
were withdrawn on both accounts: (2) About the same time
the police in pursuance of their investigations visited ti..
Bank, the Bank was not able to locate or contact Gibson.
was written to, in respect of the accounts and Time Loan.
The Zank did not receive 2 renly.

Placing those facts in context demands other facts

!

to be iterated. Firstly, apart from Joetta Moo, Merle Bur: ...

said that when she first reauested the return of the Eloven
Thousand Dollars ($11,000.00) which she had deposited,
Mrs. Barnaby-Moore would put her off. Eventually she saw

the zpvellant, who put her off. When she returned she dis

not sce him, but she saw Mrs. Barnaby-Moore. At a later cot:

she again saw Gibson; he told her he was asking her to comw
back as he was excepting to receive some money from ilay Pen.
As advised by him she returaed, but she did not see the
appellant. Sh:z was told that he was not there, and despit:
her going back there on several other occasions she was not
successful, These two instauces belie the argument founded
upon the absence of personal contact with the appellant. v
these two instances, there was cvidence upon which the
Resident Magistrate could find that there was a prima faci:
case for the aopellant to answer. In fact, what is quitc
clear in cach >f the six ccunts is that by some stratagem

the appellant nanaged to evade the questioning demands of




his clients, vhether he was in Jamaica or not. And indeed
his not accourting to, as well as avoiding, them must have
been powerful factors in the conclusion of the Resident
idagistrate. {ignificantly, too, is the fact that after tio
appellaut left, the place was invaded, not only by the
bailiffs, but by the sales representatives of the companics
who took away property beloaging to the company.

There was, therefore, a situation which effectivelr
countered the argument by !’/r. iMacaulay that the offence
under Section 24(1)(iii)(e) cf the Larceny Act cannot be
said to have teen committed vicariously. He argued that o
demand must hesve been made cn Gibson personally. If the
demand was mace on him and he did not make a refund within
a reasonable time, and he kept awoy, there would thon be -
commission of the offence of fraudulent conversicn. This
would be so because the offecnce is one which requires 2
specific intertion, which must be proven by the prosecuticn.
He carried the argument further by submitting that in this
casc the appellant had expresscd an honest belief that no
such demand wes made on him. On a balance of probabilities,
said he, the crime would not have been committed by him as

he reiteratéed: the specific intention in the particular

.

case must be demonstrated by the prosecution showing that «heo

demand was made on him personally, because it is his specisic

intention and honest belief which is in contention. A lac<i.:

existed in the evidence in this case, as there was no suca
demand by a syecific person to him, nor was therc proof of
any communication of the demand by a specific person or by
any person naned in the indictment.

These arguments were put forward even against the
findings of tle Resident Maristrate, when she expressed thu

principle of law by which shce would be guided to decide

whether the arpellant was guilty. She said:
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"A person may be fentrusted' with proverty,

or may ‘receive' it for or an account of
another person within the meaning of this
section, notwithstanding that the property

is not delivered to him directly by the

owiner, and that the owner docs not know of

his existence znd has no intention of
entrusting the property to him. If the
accused has obtained or assumed the ceontrol

of the property of another person in circum-
stances whereby he becomes entrusted or
whereby his rcceipt becomes a receipt for

anl on behalf of another person and fraudu-
lently converts it or the proceeds, then he
has committed an offence within the section.
Reference R, vs. Grubb [1914] 2 KB 683;
1314-15]1 AIT E.R. Rep. 6673 11 Cr. App. R.
153. It is contended by the Defence that

th: decision in R. vs. I.C.R. Haulage [1945]
30 Cr. App. R. 31, has cast doubt on the above
principle. It is my view that the latter case
merely established that a company may also

be indicted because the act of the Director is
the act of the Company and the fraud of the
Director, that of the Company. A fortiori,
the Managing Dircctor may be indicted where

it is shown he exercises exclusive control of
the Company.”

This ciase was not concerned with the prosccution f

the Company,; but was founded on the allegation that the
appellant by the impugned transactions used the comwany ac
the instrument to carry them out.

Significantly, the judegment of Lord Reading, C.J..

at page 6€% in R. v. Grubo (supra) answers the arguments

Mr. iMacaulay se¢t out earlier. The Lord Chief Justice was
emphatic that -

""for1 the purpose of dctermining whether the
ofience has been committed, the words 'being
entrusted’' should not be read as being
lirited to the mcment of the sending or
delivering of the property by the owner, but
ma) cover any subsequent period during which
a rerson becomes entrusted with the property.
Equally, the words ‘having reccived' may cover
the receipt at any time by a person who
receives the property for or an account of
an¢ ther.”

With repard to the requisite intent in the offence o

fraudulent comversion, the Lord Chief Justice pointed out
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“A Company has no nind, and cannot have an
irtention; if th" person direccting and

ccntrolling the affairs of the Company and

by whose instructions the nroperty has passcd

into the possession of the company and has

been converted, intended to convert it fraudu-
lently, he would be guilty cf an offence

whether the property was fraudulently convertod

to the use and benefit of the compzny or to his
own benefit. If ke did the acts with an intens

to defraud, it would not be an answer to mrove
that he did them as the servant or arsent of
another person whether a Company or an indivicdusi.
Morcover, if the company was used by his directicns
as the instrument, so as to enable him in the

name of the company to become nossesscd of the
property, and by means of the company to convort
it fraudulently to his own use and bencfit, ho
wculd be guilty cf an offence under this statuie.”

It is clear from the evidence in the instant casc
that the appellant did nct usc the moneys deposited for tho

purposec in view; except for one amount, the evidence dis-

closed that he placed all moncys collected by Lloyd's Real
bstatc and Rental Bureau into the bank account of Lloyd's
Proverty Development Limited from which, without a doubt,
he financed his sub-division scheme at Billy Dunn, not to
speak of his personal expenscs. According to Mrs. Barnaby-
Moore, the aprellant built a house at Shenstone Drive,
Beverley Hills, which was financed through the two companius,
she said she tad questioned her co-signing of cheques for
the accused wkich had nothing to do with the company. His
unrcdcemable position is emphasised by the refusal and/or
inability to 1epay the refunds when demanded so that
appropriately Section 64(Z) of the Larceny Act could be
called in aid. Certainly, in sc far as a prima facie casz:
was made cut, the words of that section bear stating:

"Or the trial of any indictment for the

fiaudulent conversion of any property,

o1 the proceeds thercof, it shall be

prima facie evidencc of such conversion

i1 is is established by evidence that the
person to whom the property was entrusted -
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"(a) abscondeZ without accounting; or

(b) kept ouvt of the way in order not
te account; orv

(¢) having becen duly called upon to
account failed to give any satis-

factory account of such progerty
or ths proceeds thercof,”

The fa:ts of this case exhibit thosc types of |
reaction by th: appellant, and zt the end of the day ncnc }
of them was refuted by anything which he said in his unsworn ‘
statement.

In that unsworn statement the appellant declared
that he had "no intention whatsocver of stealing a dims, of
fraudulently converting the mency.' He pointed to the statc
of his account and his assets which he said placed hinz in ¢
position of being able to make refunds, and therefore he il
not commit any of the offences charged, 1t is, however, no
peculiar circunstance that he never contacted the bank whniiz
he was away, n>r even when ne said he phoned, did he say ¢
any meaber of staff that payment of staff salaries and
depositors’ mcaeys would be nmade.

As regairds the state of his accounts, the Resident
Magistrate had to give due Weight to the Ledger Cards.
Exhibits 34-35 produced from the Bank bore cloquent testimuny
of tihe state of the accounts in both Companies. Thése
accounts had bz2en transferred from an active to an inactive
ledger. They aad been’frozon on the 6th May, 1977, according
to the evidenc: of Mré. Shirley kiley, an official from thc
Jamaica Citizeas' Bank. And, in fact, the Bank had stopped

paying the cheques of both companies for sometime, becausc

they werc not able to locate the appellant. The arcument was
3

urged that the other financial transactinns which the appcl-

lant had with the Bank indicated that he had surplus funds
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from which he could draw. On this, the Resident kinzistrate
commented: PEut the evidence of Mr. Anthony Smith, the
General Manager of the Jamaica Citizens' Bank is thot tho
Time Loan - Exhibit 33 - is regarded as a Promissory Notc.

It did not regresent disbursement of new funds to the
appellant.” Cthe continues: ‘'The defendant's attorney con-
tended that tlke bank had been in communication with Iir. Gibson,
because cxhibit 42 - Time Loan - indicated that final pay-
ment was made on the 8th February, 1980. But the cvidence of
lMr. Smith in this regard, is that the debt of Five Hundred
Dollars (&£500.00) weekly was made against the account of
Lloyd's Real Istate by way of a Standing Order. Therc is
evidence that the bank received the proceeds of sales in
respect of certain assets which it held.

I accept the evidence of the two bank officials thot
the financial position of the companies is as set out in the
relevant docurients. Mr., Brown who has been Auditor for both
companies for a number of years, gave evidence concerning
their financi«l standing. He told me that if on examination
of thc bank statements he saw where cheques, payable to Lloyd's
Real Estate h:ad been lodged tc the account of Lloyd’s Property
Develovment, he would ask the officer responsible for an
explanation. He had, on occasicns, reported to managemcnt
certain irrepularities, but this did not include the act of
one comdany's fund into the bvanking account of another. I

do not place much reliance on Hr. Brown's evidence. 1 prefer

the evidence of the officers of the bank to that of Mr. Brown.’

This finding of fact is unassailable despite the
argument that the bank recognised the credit-worthiness of

Gibson to the extent of Three Hundred Thousand Dollars

($300,000.00) and that all sccurities were treated as applicobla

T &
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to both bank accounts. It cannct be gainsaid that the
Resident Magistrate was in duty bound to pay careful atten-
tion to the accounts of the tws companies and to take notc
of the fzct that up to the date of the trial, his indebted-
ness to the bsank had not been ligquidated. All in 211, thore
was from the evidence, material for the Resident Magistrotc
to conclude that the accused had not the wherewithal to
refund or retuvrn the deposits. It must be borne in mind that
the copacity te repay where that is proven does not necessar-
ily by itself cancgl out the intention to defraud, where the
Court accepts that property centrusted was fraudulently con-
verted by the appellant.

This s made quite clear by the judgment of Lord

Goddard, L.C..., in Williams § Williams [1953] 37 Cr. Agpp.

2

R. 71 at vages 79-80; [1953] 1 All E.R. 1058 at page 10714,

~

when he dealt with the submission that if the appellant
intended to repay the money which they had been charged with
stealin? and had reasonable ground for believing they‘would
be able to muce repayment; that would be an answer to the

charge. His vords are -

"W3 have to point out, as has becn pointed
oit more than once iu the course of the
argument, that we are here dealing with the
case of coins, and there is no question here
that, having taken the coins or the noctes
from the till and used them in their own
business, the appellants intended permanently
to deprive the Postaaster-General of those
coy>ins and notes. That is the first thing.
Does it make any difference, then, that they
intended to repay, which can only mean in this
case that they hoped they would be able to
repay? In considering whether this court is
to give effect to the rider of the jury, we
must bear in mind the case which, as we have
said before, is the locus classicus in this
ratter, Channell J.'s charge to the jury in
CARPENTER (1911)22 Cox C.C. 618, referred to
ty this court in the case of KRITZ, 33 Cr.
fpp.R. 169; [19501 % K.B. 82. In that case
ve quoted the direction of the learned judrc.
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“wiich was given ir a charge of false PYe-
tences, but on this woint about honest
iitention it is just as apposite as in the
cise of larceny. Channell J. said this ot
(it p.624): 'If the defendant made statements
of fact which he knew to be untrue, and madc
tiem for the purposc c¢f inducing mersons to
dzposit -with him monecy which he knew they would
not deposit but for their belief in the truth
of his statements, and if he was intendiny to
use the money so obiained for purvoses difforent
from those for which he knew the denositors
uiderstood from his statements that he intended
ty use it, then. gentlemen, we have the intent
ty defraud, although he may have intended to
r:pay the money if ke could, and althoush he
my have honestly believed, and may even have
h:d good reason to bhelieve, that he would be
arle to repay it. You sece it is the fraud in
tie mode of getting the momey because you may
by fraud get hold of the money, even if you
m:an to repay it, and thoroughly believe that
y>u can repay it - you arec still defrauding
thie depositor. You zre not defrauding him of
tie money if ycu eventually do repay it, but
you are defrauding the man because you arc
giving him something altogether different frow
wiat he thinks he is getting, and you are petting
his money by your false statement. In such &
cise as that the felse statement would nct be
honestly made, and the question as to the int
t)y defraud substantially comes to this:
Wiether or not the statements were honestly made.!
For 'statements,' in this case we have to
sabstitute ‘actions,' because the money was token;
it was not obtcined by statements. Here tho
money was taken and the appellants intende
use the money for purposes different from th

ont

for which they were holding the money and for
wiich the persons who paid the money intended it

ty be used; ..o vie.”

There is, then, nco validity in the argument that since
the appellant had personal asscts totalling Two 1iillion, Cne
Hundred and Sixty-six Thousand, Eight Hundred and Seventy
Dollars ($2,156,870.00), it was ridiculous to think that he
could not hav: found a mere Twenty-four Thousand Dellars
($24,000.00). The real question in the case was whether 2
demand having been made, the appellant's answer was to revay
the amounts dzmanded. The Resident Magistrate did advisc

herself, as is clear from her stated findings, that she

1493
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looked at the appellant's ctatement regarding his tele-
phone calls from Heathrow Airport to his office, and the
informaticn given him about the condition of his affairs in
Jamaica. She must at the samc time have noted that, despite
all this, he did not himself return to set matters right.
Instead he sent, according to iiwm, his son as an cuissary to
the banks and his attorney-at-law, with instructions to pay
over the meneys to the respective claimants. Her conclusion
must mean that she rejected his plea that "'I am making the
cffort to satisfy the clients who have paid deposits to
Lloyd's Real Estate and thcre was no intention whetscever of
stealing a dime, or fraudulcnitly converting the wmoney.”

The submission that it was always the intention of the

aprellant to refund-when he l2arnt of the demends of perscns

o

who hod mode dzposits at the office, i1s not borne out by any
factual evidence from him to the contrary. His whole

attitude even 2t the trial was t¢ shield himself behind i

]

actions and activities of the senior employees in the companies,

which he agreed he controlled. Not only did he us¢ them o5 a
shield, but he did admit and confirm the evidence by the Crown
that he was a co-signor to every cheque drawn by the companies.
Notiing that hz said thereforc was intrinsically contrary &o
what was told by liiss Cora-Ann hicodie, about the temporising
and evasions which took place from tiue to time. Her obser-
vation is in the following words: "When the clients come to
get fheir money back, they always wanted to see Miss Barnaby
or Mr. Gibson. If we couldn’t pacify them ..... they would
force their way upstairs to Miss Barnaby or Mr. Gibson.

These wneople didn't get their refund. They were nut off'till
next week and put off to next week. They were put cfi 2ll

the time." There was cert2iniy no explanation from him why
this was sc, albeit he did deny that he had anything to <o

with themn.
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One of the structures raised by MHr. Macaulay was
the hdlding that Winsome Barnaby-loocre's cvidence wes
corroberated in every material wmarticular by the witnesses
Una Darby and Cora-Ann Moodie. He complained that the
Resident liagistrate failed to address her mind to the fact
that the corroboration must be in a matter which implicated
the accused of the crime with which he is charged, and that
the witness, Winsome Barnaby-iicore, had an interest to serve.
Here all three witnesses agreec as to the over-riding and
exclusive role which the apwellant had over the affairs of the
comoany. He agreed with the evidence that he was kianaging
Director of thz Companies. His account of a day's operation
in the business did not differ from that given by those three
witnesses. Hrs., Barnaby-Foore said in her evidence that she
had no intention of defrauding anyone, and she was always
willing to mak: a refund. If this at first sight is self-
serving, it must be remembered that all important transactions,
for exeamnle, the nature and volume of the days work, the
agreements for sale, and the devosits collected, the disposal
of the funds, the drawing of checues, must be given their due
place in a consideration of the relationship of Mrs. Earnabv-
Moore to the companies and the appellant, True it is they
left Jamaica together, and lived together in Miami for a period,
and they had bzen both arrested and extradited to Jamaica.
Accordingly, the Resident liagistrate said '"Miss Barmnaby may
be resarded as an accomplicz vel non and I hold that her evi-
dence is corroborated in every material particular by the
witnesses Darby and Mrs. iloodic.”

le are not able to accent that neither the evidencc

of Darby nor Moodie corroborated the witness, Barnaby-lMoore.
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The label on the witness Barnaby-lloore, suggests very
strongly that the Resident Magistrate, of experience, must
have taken int.o account the citendant legal principies of
that finding. While it is a matter of law what is capable
of corroborat:on, it is a question of fact whether thers was
corroboration. She warneg herself of the danger of con-
o

victing on the evidence/Miss Barnaby alone, but the other
evidence in the case was sufficient for a conviction,
especially be:¢rirg in mind that the appellant nowhere displaced
the evidential burden which rested on him when he was called
upon to answer. It is not absolutely correct to say that a
conviction shculd be guashed because the Resident lagistrate
is said to have treated as corroboration evidence which could
not be so regerded. It is our view that even if the Resident
Magistrate was wrong on this, the evidence was such that cven
without the aspect of corroboration she would likely have
come to the s:me conclusion of the guilt of the appellant.

Surprisingly, lir. Macaulay argued that where an
aprellant explesses his intention in clear terms im an unsworn
statement, an appellate court csnnot make a finding of fact
that that intention was not so, for in doing so it would be
finding an intention from the printed word, and upon a matter
upon which the¢ trial Court has made no finding. In any event,
that state of mind is one which formed an ingredient and is
set un as a defence. He said it matters not what the apnell=zate
Court thinks umnless the trial Court has not considered that
defence.

e went on to submit that this Court cannot make a
findinz of fact on an unsworn statement. He developed on
that remark by saying that an unsworn statement of am accused

person is not evidence in the case, and this Court can only
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make findings on evidence in the case. It is not clear
whether in his further submissions, i'r. Macaulay wishes
to treat the unsworn statement as inadmissible evidence
or no evidence at all. He referred us to the cascs of

R. v. Anwar § Storey [1568] 51 Cr. App. R. 334 and

R. v. Barberry [1976] 62 Cr. App. R. 349-350 which record

the approach of the English Courts to the efficacy of the
unsworn statement of an accused person. But we are reminded

of the observation by Kerr, J.A., in R. v. Hart [1978]

7 W.I.R. 229, “that it is unneccssary and often undesirable
to categorise an unsworn statement as 'evidence' or ‘non-
evidence'."

This may be one of those cases referred to by
Lord Salmon in giving the advice of the Privy Council in

Leary Walker 21 W.I.R. 416; 12 J.L.R. 1369 on "the objective

evidential burden of an unsworn statement' -

"eeeseeess in which the accused makes
an unsworn statement in which he secks
to contradict or explain away evidence
which has been given against him or
inferences as to his intent or state of
nind which would be justified by that
evidence. "

He thereupon intimated the course which the judge
should take in instructing the jury on the efficacy and
force of the unsworn statement.

When the trial judge advises a jury on the effect
of the unswoin statement of an accused, it is permissible
for him to irstruct the jury that the accused having
exercised his right to make the unsworn statement, it is of
some possible¢ value to the accused. Such a statement should
be taken to lave such weight as the jury thought fit, paying
due regard tc the fact that it was unsworn and untested by

cross-cxamination. It is clear that in this case the



potential efiect of an unsworn statement is persuasive
rather than evidential, and that while such a statement
could not prcve facts not otherwise proved by the evidence
before the jury, it may, nevertheless, make the jury see
the proved facts and the inferences to be drawn from them

in a different light. See The State v. Mitchell [1977]

29 W.I.R. 381 per Hyatali, C.J., at page 393. It is true
that the Resident Magistrate did not state specifically
whether she had warned herself on the various questions

that arose on the evidence, but she did express her find-
ings in so far as her acceptance of the value of the evidencc
of Mrs. Winsone Barnaby-Moore, Mrs. Cora-Ann Moodic,

Miss Ann Darby. She must have accepted the evidence of each
of the complainants who said they have not received the
refunds as demanded. She found that the financial affairs
of the appellant and of the two Companies as described by
the sworn evidence of the bank officials was such that she
could accept those officials in preference to the witness
called by the defence - the Auditor of the company.
Inferentially, it must be accepted that she took all thosc
facts into account when she said "I find there is abundant
evidence in fivour of the prosecution and that the charges
as set out in the six counts of this indictment have been
proven."

In our view, no miscarriage of justice has occurred
in the findinzs of guilt, thus recorded by the Resident
Magistrate. Although there was much argument about the
application of the proviso to Section 14(1) of the Judicature
(Appellate Jurisdiction) Act, we do not think that resort
nced be made to that proviso considering the tenor of this

judgment, and the opinions ecxpressed above. 1In the final
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analysis, this Court has not been persuaded that the
verdict is palpably wrong. When one looks at the

totality of tle evidence as regarded by the Resident
Magistrate, the only proper verdict on the counts of

the indictment is the one which was handed down by her.




