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CAREY, J.A.:

In Sepiember 198X at the Clarendon Circuit Court,

(lf the applicant hLaving been indicted for and convicted before

Bingham, J., sitting with a jury, of the murders of

Gladys Halder and Leo Bucknor, was duly sentenced to death.

His application for leave to appeal was refused by this

Court on 2nd ¢ctober when we promised to put our reasons ir

writing and to hand them down at a later date. VWe now ful-

£il that promise.

The lamentable facts of the case for the prosecution

N
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~- must now be d:tailed.
Gladys Halder, a United 5tates resident was in the
habit of returning tc her native land to spend her annual

holidays every other year or so and stayed at 5 Arnold Drive




in May Pen with her daughter and son-in-law,

tir. § Mrs. Mclaughlin. At the time of these events the
nouse was occupied by her sixteen (16) year old somn
Maurice Halder, and his nephcew Leo Bucknor. a lad aced az
mere 10 years. The McLaughlins were away in the U.S.A.

On the 10th Jenuary, 1983 Maurice Halder, while travelling
from Mandeville to May Pen, met this applicant on the bus,
guite by chance, and struck up a conversation with him on
the subject of music in which both shared an interest.

The result of that conversation was that Mauricce balder
egreed to accompany the applicant into Kingston, while the
applicant proniscd to rcturn to May Pen with Maurice so &as
seek Gladys Halder's veraission for Maurice to return to
Kingston, with a view to accompanying the applicant on his

guitar at a rccording studic. The applicant had informed

Maurice Halder that he was song-writer. Mauricc Halder, on

his part, said he was a self-taught guitarist who could
also play the double bass and drums.

On their return {rom Kingston, both the =uplicant

and lMaurice Hialder went to 5 Arnold Drive, Kaurice Halder's

home, where the applicant was introduced to Gladys Halder.
She invited him to spend the night. He asked her if he
could address her as ‘liamma’, because that was how he

referred to prrsons whom he loved. She provided him with

| S\

pyjamas and with a meal. He had a bath. After 9:00 O'Clock,

visitors wno had called, left. Ameng thesc was bonovan
Sanchez who confirmcéd the presence of the applicant in the
housc that night. He recalled the applicant singing

“#ell a pop down here, my friend”., Those words were

veculiarly prophetic. Leo Bucknor slept with Gladys Heldor,

while the applicant and iaurice Halder werc to sleep in the

3ame room.
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Early in the morping, Msurice Halder said he awoke
te find the avplicant up. The applicant requestoed him to
f0llow him to the storz-room where he was told that he

should accompany him to Town (i.e. Kingstcn). Wiercupon,

I"aurice reminded the applicant that his mother had said

ey

‘hat she hersclf would take him to Kingston and back. The
apizlicant then went to the bathroom, Maurice following.
The applicant continucd to insist that Maurice should come
to ¥ingstcn., The applicent next pulled a kitchen knife
from his pyjaras and ordered Maurice into thce bath-tub
which was filled with wetcr. Menaced by the knife, Maurice
was compelled to pet into the tub, where he was told to

put his head under the water. The applicant himsclf then
tried te force Maurice's hend under water, but Mauricc was
able tc slip from under his hand. e begged the applicant
not to kill him as hc would cooperate. He was conrstrained
to moke this ylea, he said, because he felt that the appli-
cont was interding to %Xill hiwm. Thereafter, inaurice #as
ordered out tre tub, 2 clothes-line was used to tie his

b

hands and his feet aznd h
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was gagged; his acck was tied to
a pipe. The epplicant left him and went to the deor of

lirs., Halder's room where he knocked. Maurice heard her call
his wet name ‘Teddy', and then exclaim 'Lord Jesus',
Thereafter, silenceo.

Three minutes later the applicant returned to the
bathroom in which Maurice was trussed up. The opplicant’s
clothes were blood-stained. He washed himsclf in the bath-
tub. The app.icant again left, returning with Leo whom he
esked for the car keys. Lece replied that he did not know
their whereabouts. He was then led out. Thercafter
Maurice heard Lec malkines a sound as if he was gaswoing for

brceath.
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Again the applicant returncd to the bathroom,
vearing Maurice's US Army cap and clothes and carrying
izcuricets Walknuan radic. He asked for and obtained
Mourice's watch. He alsc took a bicycle from the home,
returned and 1la2d out Maurice who noticced his <own guitar

=

and his mother's travelling bag and the bicycls leaning
against the deoor. A1l thesc the applicant took with hiwm,
wien he made his oscape over the fence.

Maurice Halder, whose hands werce still bound, then
nade his way to a ncighbour named Boysic Cole and made 2
report to hiwm. There his bonds were eventually untied by
sons of Boysic Cole. Cole himsclf gave e¢vidence con-
firmatory of the physical condition of Maurice Halder when
iaurice arrived at his home in the carly hours of
1ith January, 1983. Boysie Cole having armed himscif with

hi
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machete, then hurried across to the McLaughlin's housc
and there he found Gladys Halder 1lying dead on her bed.
She was covercd in blood and appeared to have on injury

£ her neck. He summeoncd another neighbour, iyman Douglas
who, in addition, noticed a blood-stained knife rosting

on her stomack. He described her injury as a stab wound
through her ncck. Botn men went into another room where
they found little Leo Bucknor under a pile of clcthes.

There was a skirt twisted around his neck, and Douglas

thought he felt a heart beoat. He took him cff to the 4

May Pen Hospital, but the enrolled nurse who attended him
could find no pulse. She observed what appearcd to be
marks made by fingers about his neck, and she jpave as her
onirion that he had been strangled.

We would observe that although a post-mortem cxamina-

tion was carried out by the Government's FPathologist,
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neither did he give evidence at the committal proceedings,
nor was he available at the trial, having left the Island
to accent some other assignment.

The police interrogated the applicant on
12th January, 1983 when, according to the pelice evidence,
he offered to nake o statement which, in the cvent, was

admitted in evidence after a voir dire by the trial judge

It was suggested by defence counsel te the witncesses on
the voir dire, that although it was the fact that the
anplicant had given a statement to the police, that being
tendered was rot the true statement. When the apnlicant
himse¢lf gave e¢vidence on the voir dire, he statcd that he
was presented some napers which he signed, but the signa-
tures appearirg on the document being shown him, were not
his. He said that he told the police somc of what was
writtem in the statement admitted in evidence, but denied
other portions:. Curiously, he said in relation to some
answers ascribed to him that he did not give them, but
acknowledged the signatures there as his. He did not
suggest that any vhysical violence or threats had been usad
against him but said he was told a 'bad' word.

In that statemcnt taken under caution; the anplicant
admitted stabbing irs. Halder in her throat and strangling
Leo Bucknor. He exulained how he. came ot %ill Leo, that
it was Mauri:ce Halder who had cncouraged him to do so
because Leo would have given them both away. It was
Maurice Halder, hc added, who had suggested that he be tied
by the applicant and 2 request from his mother for money
made by the applicant.

When the aoplicant was first interviewed by the police,

he was found to have in his possession a brown leather wallozt



which ae stated had been given him by Maurice Halder. He
was asked what other items Halder had given him, and
promptly took them to premises on Retirement Road wherce a
bag with clothes, some of which belonged to Maurice Halder,
was recovered. The applicant indicated that the bag and
contents came from flalder’s house. At another house, the
police retrieved Maurice Halder's guitar. In relation to
Haldcr's watch and Walkman radio, which he mentioned as
coming from Haldcr's house, he said these were located
elscwhere where it would be dangerous to go. The bicycle,
on which it was alleged the applicant had ridden away, was
handed over tc the police on his instigation.

In his defence, the applicant, who gave evidence on
cath, testificd that it was Halder who had in fact killed
his own mother and nephew. He confirmed that he had gone
to the housc ¢nd had stayed there the night on the invita-
tion of Mrs., lHalder. Maurice Halder gave him his guitar in
¢xchange for ¢ couple of songs which Maurice had taken from
him earlier and alsc a bicycle. After this, he rode away
leaving the bicycle with his aunt who lives in Palmer's Cross
in Clarendon.

He had given a statement to the policc but not that
tendered in evidence. He denied taking any items from thc
Halder's houschold, except the guitar and the bicycle which
were both given to him.

Learned counsel for the applicant did not seek to
challenge the jury's verdict on any question of fact, but
complained of the learned trial judge's failures or omissions

as indicated in thc foillcwing three grounds of appeal:
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"(1) That the learned trial judge failed to
leave the applicant's defence fairly to
the jury and by his several adverse
comments on ‘the applicant's evidence he
clearly invited the jury to disbelieve
the applicant.

(2) That the learned trial judge failed to
give the jury adequate assistance in
his directions on circumstantial c¢vi-
dence by relating thosce dircctions to
the various inferences that would arise
on the evidence.

(¥) That in inviting the jury to consider
the weight and effect of the cautioned
statement tendered by the Crown, the
learned trial judge omitted to point
out to the jury that on the basis of the
cautioned statement there was some evi-
dence from which it could be inferred
that thc witness Maurice Halder was an
accomplice and the learned trial judge
thercfore erred in law in failing to
give the jury a warning on the dangers
of acting on the uncorroboratec cvidence
of accomplices.”

First, we consider the last of the grounds as
presumably it was the strongest counsel felt able to put
forward: it was arpued first. The basis for this ground
is derived from the following directions of the learned

trial judge at page 288:

"How, it might be passing throuzh your
ninds and defence counsel didn't mention
.t in his address to you, that ldaurice
Halder, from the part he played in this
incident, might not be entirely frcc of
any blame for what tock place. It might
sccur to you. [ have no doubt it might
nccur to you. You heard the cvidence of
Aaurice Halder, however. It 1s a matter
for you to say how you view that evidence.

This young man, if you accept his cvidence,
was taken at knife-point and, according to
1im, an attempt was made tc force him into
1 bathtub with water and an attempt was
nade to drown him. And, after he came out
of... he said he asked the accused not to
kill him; if he don't kill him hc would

tooperate.

Now, what was operating in that young man's
mind at that time? You will have to ask
yourselves thess questions: Was it a

e




"qaestion of trying to save his own skin?
Is that what must have occurred t¢ him
at that stage? ™

We are aot at all clear what the learned trial
judge had in mind when ke used the term “free frem blame®.

But shortly after thesc words, he expressed himself thus:

"Su, even 1f you might form the view that
will, Meurice Halder ... you haven't
r:ally heard all the truth from Maurice
Hilder; he was more involved in this than
w2 have becn led to believe, that is not
taie cnd of the case against the accused;
that isn't the end of the case against
tie accused.”

andl again:

“"Becausc, 1if Maurice Halder's evidence,
jast by itself, raises a reascnable doubt
i your mind; if you don't believe him
taen I would suggest that you vut Lis
¢7idence aside and go on to consider the
other e¢vidence in the case.”

hierc appears in these passages, so the argument ran, an
underlying uneise on the part of the learned trial judge

as to the credit worthiness of the main witness for the
Crown, Maurice Halder, and he seemcd to be suggesting that
thils witness, if not an accomplice, had at lecast an intercst
to serve. If :his were the case, then it was argued, the
learned trial judge was obliged to give the traditionzl
warning as to the dangers cof acting on uncorrcborated
evidence. We agree that those passages are plainly capable
of conveying that imprcssion and prompts us to say that it
was a wholly unnecessary apprcach, and as we will explain
in a moment; uasupportable in point of law.

There were two nutually inconsistent stories as to

how the murders were perpetrated. There was the version
given by Mauri:e Halder and that put forward by the

applicant: c¢azh in stark contradistinction to the other.



But Halder's vas supoorted by other circumstantial evidence
in the case, vhich the learned trial judge proverly placed
bexcre the jury, althoupgn he characterized the circumstan-
tial cvidence as a sccond and distinct limb of the Crown's
case, which he invited the jury to diverce from any other
facts capable of implicating the applicant; e.z., Halder's
direct evidence and the applicant's confession. It is this
frapgmcntation of thce fucts in the case whicn, we suggest,
is unrealistic and quite unnecessary. It would, we think,
have been more helpful to direct the jury that they should

consider whether the circumstantial evidence and tie

o

splicant's confession,; whether in combination or singularly,
strensthened the dircct evicdence of Halcder.

In reviewing evidence, it is, we think, quite wrong
to isolate individual piceces of evidence aad divorce them
from the global context, for facts derive their particular
significance from their ertire setting. We do not think
we can stress this tooc highly.

But of more imporiance, as it appears to us, the
learned trial judge must have based his comments on his
mistaken view »2f the effect of statements in a confession
imrlicating persons other than the maker thercof. In that
statement under caution by the applicant, it will be remen-
bered, the applicant endeavoured to implicate the witness
Halder by sugpssting that lialder had encourajed him to kill
Lev Bbucknor. It is trite law that a confession is admiss-
ibie only against the meker thereof. The mention of
Helder's involvement therefore had no evidential value and
accordingly, could net roflect on his credit.

The learned judge »lainly fell into errcr in treating

the statement as he did. Tut that crror cannot enure to the
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bznefit of the applicant for those comments of the learned
judge were unduly favourable to the applicant. They really
did not amount to misdirocticns. There is then no basis
for urging that he would be obliged in the circuwsstances tc
zive the directions suggested in the ground. We can see no
merit in it.

In Ground 1, learned counsel complained that the

trial judge coaparcd Hzlder's evidence and that of the
anrlicant in a way which was to the prejudice of the applicant.

As an example he called our attention to pape 294:

“No>w the evidence in this case is that
Tzddy Halder, and it is unchallenged

as well, was admitted in the hospital

aad he spent a few days there., Herc 1is
this witness telling you that Kaurice
Halder, otuerwise called Teddy Halder,
wien he saw him that morning he was

crying and wanicky, and I think also,

Mr, Boysie Cole's c¢vidence is to the
effect or was to the effect that when

he saw iaurice Halder at his dcor-way,

01 the verandah having woken him up

tiat morninz. Mkr. Cole has said his

two hands were tied together at the

wrist, that is Teddy Halder, with a

piece of white cord. He was crying.

Su you would have to ask yourselves

now, if this young man, who the accused
asks you to believe, or leads you tc
b:lieve, wes the person who planned and
ececutced this incident or who was respons-
ible for what took place, could this be
the sort of conduct that one would expect
from him? Would he be staying around, on
thie scene, having done this? Because, 1f
hi: was malingering or putting on 2n act,
when he went to Mr, Cole, certainly, when
he went to the hospital and he is cxamined
b7 more competent people, who ourht to
kinow what the situation was, could he put
on an act for them as well to manage to get
into the hcspital and spend two days in
there? You know how hospital beds arc in
demand, you don't even have encugh sj:ace in
our public hespitals, this is cocmmon know-
ledpe?  Or was it this, a situation where
because of what had taken place, his state
0:° mind was what caused him to react in this
way? It is entirely a matter for you."”

The specific complaint in this instance was that the
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lecarned trial judge commented on the evidence in the
excerpt in such a way as to indicate that the avplicant
should not be belicved,

The suumming-ur of the iearned trial judge, we
wish to observe, was logically structured. It was neces-
sary to contrast the two versions of the killings. He was
in the excervt cited remarking on evidence which he had
characterized as civcumstantial, and leaviug the jury to
consider whether Halder's distressed condition after the
incident, when he arrived crying and bound at the Cole's
house, or at the time of kis arrival at the lMay Pen Hospital,
was genuine or feigned. They were invited to do so because
the applicant had said in evidence that it was Halder who
had planned anl executzd the murders. In our view, the
comments of th: learned trial judge were apt and eminently
warranted in the circumstances, and we arc quite unable to
sze how they could be considered vmbalanczd and therefore

nrejudicial to the applicant. At page 304 the following

fa

commentary apn:ars:

"Noiw, when Maurice Halder left that witness
box, it wasn't suggested tec him by the

de fence that he hadn't been left tied. His
evidence as to that went unchallenged. It
wasn't also suggested to him, contrary to

whait the accused would lead you to believe,
thit this Maurice Halder was setting him up.
It wasn‘t suggested to Maurice Halder when

he was in the witness box that during the
course of that night he was sesn coming out

of the accused pants in the bathroom. That
was never suggested to him. You will have

to ask yourselves, ‘well, if that is true,

if what the accused is saying as to that was
trie, why no suggestion put?‘ Did he give

his attorney instructions as to that? And,
haring regard to the very careful way in which
th: defonce was conducted in this case, would
thit have escanced couns¢l? Or is it something
that the accused is inventing, fabricating?”

The use of the rhras: - '"lead you to believe' - was, it was
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urged, unforturates,

For our grart, we arec not persuaded that in the con-
text in which the phrase appears; the objection raised is
sustainable. There is not the least suggestion that the
situation highlighted in ths passage cited was inaccurately
stated or exaggerated; the challenge appears to us rather
to be directed to the infelicitous use of language. Again,
at nage 307, where our attention was called to the following
excerpt:

""He sees this man the accused, for ths first
time theat day and he is going to give him

his guitar, his tool of trade or his noten-
tial tool of trade, he has taught himself

to play the guitar and according to his
oninion, he plays it well, and he is going

to give him his guitar and exchazge for two
songs. And you know what is very significant
in this case? You recall Teddy Halder giving
evidence? Uhen he left that witness box it
wasn't suggzssted to him, as the accused would
have you believe, when be gave evidence from
the witness box, that Teddy Halder had said
that on the way to the house, 'Do you remember
me stoppning by and leaving some songs with a
boy, I left them with a boy to tywe, to take to
school?. Now something as matcrial and as
important as that, if that was what Teddy
Halder said, to the accused that morning before
he left the house, wouldn't you expect it to
be nut to Teddy Halder? But it is not put to
him, not put to him at all, but then you have
now, the accused going into the witness box
and mentioning this incident and then Teddy
gives him his guitar in exchange for the two
songs. HNow you have to ask yourselves as
peonle of experience of this world, was that
young boy going to swon what would have been
his wrize guitar for two songs, two songs by
the accused?”

At pages 308-309, the learned trial judge having contrasted
the evidence of the two principal dramatis wmersonae in the

maurder, said this:

""#as that the conduct, the actions of a
guilty person, as the accused would have
you believe? Or, on the other Land,
whea one looks at the conduct of the
accised, following the iacident, looking
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"at and comparing and contrastinc the conduct
of both these persons, these two nrincipal
actors in this drama, so to speal, which one
is more consistent with innocsace than with
guilt? Look at them separately. The conduct
of the accused, is it consistent with inno-
ceirce or with guilt? The conduct of Maurice
Halder, is it more consistent with innocence
than with guilt?”

As to this excerpt, no specific complaint was being made,
but it was cit:d as coanfirming that the modus onerandi of
the learned trial judpge was to suggest that the applicant's
story was not capable cf belief. Finally, another example

was referred to at page 311:

"If you believe Maurice Halder, the accused
account can't be true and, on the other
hand, if you believe the accused account,
then it would have to mean that the whole
case against him is a grand conspiracy.’

We have been carcful to set out the passages
referred to, so as to deuonstrate that we have given
careful consideration to all the submissions of learned
counsel who has, in his customary style, been clear, cogent
and economic.

Having regard to the manner in which the case was
fought in the (ourt below, it was incumbent on the learned
trial judge to comtrast the evidence of Maurice Halder and
the Crown witnesses in support with that of the applicant.

he one side

In the light o! thc overwhelming facts on t©
against the otler, the mere recital of those facts served
to demonstrate on which side the weight of evidence lay.
Such terms as 'consiracy' or 'grand conspiracy’, fleads you
to believe', ard the comment that no questiions were asked
in cross-examir.ation, which was the fact, are not, in our

view, criticisms which are sustainable in the circumstances

of the case.
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A summing-up must be seen as a whole, and what should
be regarded as an injustice to an accused, would ke a
failure by the judge to put his defence to the jury fully
and fairly. We would also regard as a serious dereliction
of his duty to ensure a fair trial for a judge to disparage
the defence of an accused person. When a trial judge makes
conments which he is entitled to do, and these are warranted
on the facts, aad having regard to the way in which the case
is fought befor: him, this Court will be loath to interfere.
Hardly so, wher: the gravamen of the complaint amounts to no
more than criticism of the judge's language. A summing-up
is not to be equated to a speech, to law students or lawyers
or an academic treatise: it is an endeavour, inter alia, to
put the issues which fairly arise in a case as simply as the
circumstances allow and to explain so much of the law as is
relevant to allow a determination of those issues by a jury.
We, for our par:, do not sit to correct the style of English
in which a judge may indulge.

The final ground of appeal as we apprehcnded it, was
based on the fact that the learned trial judge had said that
the Crown's casé¢ rested on three (3) limbs, namely, Halder's
evidence, circunstantial evidence other than Halder's direct
evidence, and the applicant’s confession. It was submitted
that the circumstantial evidence taken by itself would not
have been sufficient to give rise to an irresistitle infer-
ence of guilt ard such as to rebut any conclusion inconsis-

tent with it.

We can de:l with this ground summarily. We have already

stated our opinion that the learned trial judge's method of
dealing with the¢ evidence at one stage of his summation was

somewhat unrealistic. Heowever, even if it were accepted,
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which we do not, that the circumstantial evidence, (apart
from the evidence of Halder), was inconcluysive by itself, the
there was the confession of the applicant which by itself,
was the clearest evidence of guilt, if accepted. 3But at the
end of his summing-up, the learned trial judge did say this

at page 329:

""So you have 3 limbs, as I told you:

evidence of Maurice Halder; the other chain
of circumstances which goes to support
Maurice Halder's evidence and the caution
statement, finally, on which you can act to
return a verdict of guilty in relation to all
these counts, if you believe the evidence...
and, if you can draw that conclusion that I
have indicated to you, in relation to the
evidence in the case.'

With these parting words to the jury, which we have
suggested was the correct approach, they could have been in
little doubt that the circumstantial evidence which he had
identified, was capable of assisting them in making up their
minds as to the veracity cf Halder and therefore, the guilt
of the applicant.

It was for these reasons that we refused this appli-
cation for leav: to appeal.

Before leaving this matter, we must deplore the grossly
protracted perind of time which this application has taken
to reach this Court and we trust that there are no further
cases, whatever be the charge, still outstanding in the lists

since 1983.



