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DUFYUS, P.,
This ntter cories bhefore tué Court of Lppeul by wuy of
a case steted ior the opinion of the Court, pursusnt to the provi-
sions of tie Justices of the Peace (&4p ¢’ ls) Law, Cap. 187, section
49, The cage gtoted by the learned iLcting Hesident Magistrnte for
the parish of Kingston, exercising jurisdiction in Petty Scssiouns,
is as followa:i=~
"in Inforuntion No. 5645/63 vag  referred at the instance
of Detective Ser eant C. G, veir upaingt Louls Chen for « breach of
section 205(1) of Chepter 89 of tie fevised Lews of Jaumeica, to witi-
Thot the seid Louls Chen unlewful.y did knowingly inarbour
certuin uncustemed {oods to witi= three crrtonsg of Pall Mell cigar-
ettes, three ecortons of wivston ciyurettes, aine pocks of Winston
cigarettes and two certons of Chesterficld cigerettes with intenf
to defraud ier Majesty of the duties thurcon.
To the charge stated above in inmforuation 564%5/63 the
special pleas of sutvefosis convict rad rutrefois acquit were reaised,
The facts acduced asnd supporte. oy the .necords of the Court
are;—

(1) That on Infcrootion 1282/62

on tie Zith hLpril, 1962, the defendant nleeded
suilty to obre. ch of the Custous Law uuder sec-—
tion 20%(1) of Cap. 89 and on tie Infornstion is

enGorged -
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Plea:
Guilty
Verdict;

The matter wes postpcnec for sertence on .4/4/62,

The records show furtier dates fur uention - 2,/5/62,
12/6/62, 26/6/62., 4p.creatly cn the last date 1t was
adjourned sine die, The peralty at the election of

the Coliector Generel cated 6/2/62 ap,ears auwong tue
records. Sentence on this Infornction wves never uassct,

{2) That Nolie rrosequi datec 28/1/63 was entered by tue
Director of Public ¥rosecutions in Inforuation 128%/62
under section 4 of Cap. 83 with note:

"This Nclle Prosegui is entere. solely so that
the proceedings o ainst tke accuseu on the
charge of Breach of tize Custons Duty Law uay
be conmenced de nove."

(3) Thot on 1/2/63 Information 1183/6% wus is ued ogainst
Defendent on the sric charge in resject of the sv.e
offence, This infor.aticn is endorsed "Withdrawn"
on 18/2/63.,

(%) Thet on 27/5/63 Inforustion 5045/63 was issued agrinst
Defendant on the same c.ar.e in res,.ect of the see offeuce,
This is the Informetion '~w before this Court and to wiich
chaer;e the special glea of zutrefuis ccnvict ¢nd autrefois
acquit is reaised,

(5) The charges in res_ect of which the three Inforaations
(Informativn 1282/62, 1183/63, 5645/63) are laid arisc
out of cne and the szne cffence.

The opinion of the Court of Lppeal is required on the
following points:-
(2) Wheather a ples cof zuilty has the effect of 2m imve-
diete conviction,
(b) The effect, if eny, on criminal proceedings of
nolle prosequi enterec after plec of juilty and/or
conviction,

With reference to (b) above, section 94(3)(c) of the
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Jancice (Constitution) Order in Council 1962 provices
"Ihe Director of Public irosccutions shall hove
power in &ny case iu wirich he considers it desirzbl

s0 to dcie-

@

To discoutinue at ~ny stege before judgment is de—
livered any sucs criwinel proceedings insiitotecd
or undertaken by hinsclf or :my otuer perscn or

sguthority."

This power appeers tc be exerciseble at ¢ stoge beyoud &
finding or verdict but Lefcre judgiient or sentence,."

The first natter on whick the opiuion of the Court of

suenl is sought is -
(a) Whether a plea cf gullty uas the effect of an

innediate conviction,

Toe cuswer to this is dependent on the wmeaning of the word “eccnviction".

“

it s stated by Tindal, CuJd., in Buriess v, Soetfeur, 7 Mane ™ G

501 at p. 503 (135 English Reporte, 153, at p. 202) -
"The word 'conviction'! ig undécoubtedly verbuu aequivocuii,
It is souetiues used as ..eaning tiie verdict of o jury,
eud 2t otier times, in its more strictly legal sense, for
the sentence of the court. 1In the passe, es cited fron
Blackstone's Cormentaries, the term seems to be use. in
both senses, The question is, in whic.. sense is it used
in the statute -—- uwder consiceraticn,"

I arris v. Cooke (1919) 8o Law Journal e orts (K.B.D.) 25%, at

e 252, berliug, J., said -

"The word 'convietion'! is scuetines useq as weaning tie
finding guilty; &t otuer times it weans that finding
together with the judgient or sentence of the Court,"

And hvery, J., also at p. 25, scoid -
"The meaning of the werd 'conviction! must be determinec
by the object and purpose of the Statute or Re ulatiocn
in which it occurs ee.s
It will be seen, t.erefcre, in view of the diflerent

neanings which the word 'conviction! noy have, that it is necessary
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to look «t the stotute in whkich it occurs i:n order to sseertain the
perticular neaning to be escribed to it. In the instant cizse, the "
offence is chargec under section 205(1) of the Custois Law, Cap. 89,
which reads 2s follows:-

205.—(1) "Every person who skall import or bring, or
be coucerned in importing or bring into the Island any
prohinited gocds, or any ,ovds the importetion of which

is restricted, contrery to suci proaibition or restriction,
wirether the sciie be uniozded or not, or shkell unload,or
assist or be otherwise concerned in ualoading any goods
which are prohibited, or any goods wiich cre restricted
aind iupocrted contrary to such restriction, or shall
knowingly harbour, keep or conceal, or xnowingly perumit
or suffer, or cause or procure tc v¢e acrboured, kept or
concealect, oany prohibited, restricted or uncustoned goods,
or shrll krowingly wacquire possession of or be in any way
knowingly concerned in cerrying, rewovimng, dbpositing,
concealing, or in any nanner decling .ith ony goods with
intent to defraud iter Majesty oi say duties due thereomn,

or to evade any prokiition or restriction of or ap;lica=-
ble to such yoods, or shall be in =ny way knowingly con-

cerned in eny fraudulent evasior or otteapt at evasion

"of a.y import or export duties of customs, or of the laws

andé restrictions of the customs reisting to the importa-

tion, unloeding, warehousing, celivery, renoval, loading
and exgurtetion of goods, shcll for each such offence
incur =z jenalty of one hundred _.ounds, or treble the
value of the gocds, at the election oi the Collector-~

General; and oll goods iuregpect of wbicb any such

offence sxzall be comnitted shell be iorfeited.”
It is to be observed thet this section uses the werds '"shall for each
such offence incur a penalty" snd does nc' use the word "conviction";
Scetion 237 provides the uachinery for tuc rcsecution of offences
and this section is as foliows -

2%7. "Subject to the express jrovisions of the customs

laws, any cffences under tiie custons inws umey be proseecuted,
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end any penalty or forfeiture imposed by tie

custcins lrws iy Ye sued for, prosecuted znd recovered

sumnarily, «nd all rents, charges, expenses o duties,"
and all other suus of rieney wihotsoever psyeble under the
custous lews oy be recovered end enforced in # sunuary
nanner on tie compleint of any ofiicer,"

Thie words "suwm erily" ena "in a sunnary uancer" ere deiined¢ thus in

the Interpretation Lew, Cogs 165, section 3 -

"guonerily™, "in e sumiary nenser' or "on sumosiry conviction®
uean res;ecti?gly before a court of guil oxy jurisdiction}
and "court of sui: ery jurisdiction" neans =
(2) eny justice or justices of tisz perce o whonm jurisf
diction is given by uny Law for the tiwme being in
force, or any Resiuent Magistrate sitting either
slone or with other justices in = Court of Petiy
I
Segzions;
(b) a Recident Magistrete exercising speciel steturory
guiz £ry jurisdiction,
In the instant case, tue learne@ Besident Me ictrate for Kimgston
was sitting elone in & Court of Petty Sessions; tuerefore, it is
necessary to exaunine tine Justices ¢f the Peazce Jurisdiction Law,
Cap. 188, section 13 wiercof wmakes staturoty provisicn for tie pro-
ceedings at the hearing cof coupleints or inforuatiocns,
Section 13 provides as foliows -
13. '"Wkerc such defendant shall be present 2t such
hearing, the substance of the inforiation or complaint
sholl be steted to hin, and he shali be ssued if ne have
any cause to show why he should not be convicted, or why
an order shouid not be made asgainst hiv, os toe case uay
be; and if ke tiereupon adnit the troth of suchi inforua-
tion or coupleint, ¢nd show no ceuse, .r nc sufficient

cause, why he ctiould not be convictied, cr why an crder

tue justice or Justices present ot the szid .earing, shall

convict ki, or rike an order againgt sin sccordingly; but
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Fron the langusge ¢f section 13; it seems to be clecr

6.

if be do not aduit the truth of suen inforiation or colle
plaint as zforesaid, then the said Justice or Justices
shall roceed to hear the proesecutor ¢r co.pleinant, and
such witnesses as lie may exanine, nnd such other evidence
as he way aciuce in suppgort of his informaticn or come
plaint respectively, and eolsc to hear tie defendsnt end
such witnesges os he ma& exanine and sucu other evidence
as he nay cdiuce in his defence, =nd clsc to hear such

witnesses as the prosecutor or cow:

sledinent ooy exerine in

reply, if such defendant shaell hove exininew eny witnesscs,
¢r ziVen a.y evidence otuier than ns to ris, the defendunt'q,
general cuaracter; but the presecuter or couplainant shalli

not be entitled to nmeke any observations im wveply upon

1 the defend-

the evidence iven by the cefenuant, .or
ant be cntitled to uele any observeatiocis in reunly upon the
evidence given b, the presecutor cr cciziainant in reply
as aforesaic; and the said Justice or Justices, heving
"heard what each prrty shall have to s:y a8 aforeseid, and
the witnes:es and cvidence so sdiuvced, giell ccnsider the
whole watter, and deternine the saie, ound sielill convict,
or .ake en rier up n, the defeundent, or disvdss “he

informaticu cr complaint, as the casz .oy be; ond if he

or they couvict or meke an order agoinst tue defendant,

& munute or nenorendun thereod susll then be nade, for

which no fec shall be paid; ond tie cosvicticn (in the
Foru (7) {(a), {7) (), or (7) (c¢) of tue Schedule hereto,
or order, in bthe Forn (8) (a), (8) (1), or (&) {c) of

the Schedule hereto, as the case uay bej, shall after-
werds be drawn up by the said Justice or Justices in
proper furn, under his ¢r tneir hend or .ends; and he

or tuey shall cause the scue to be loaged with the Clerk
of the Courts tobe by him fited emeng the records of

the Court eeo"

t the tcoking

m

of a plee of guilty, even if the plea is entered cm the record, docs
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PN, SN o : 3 fleawa or :
not zncunt te & conviction. Likewise, tie pronouncewent of o

verciot of guilty is not a conviction, The words "if he ticreupoen
aciiit the truth of such inforwstion or ceplaint, and s..ow no cause,
o no sufficient cause, why ke shouli net be convicted, or wiy an
creer speule not be wcde ngainst hivy, £s the case nay be " indje

cete tuot there are two conditions which nuwst precede the conviction,

(i) en aduission of the truth of the inforuation, and
(ii) e feilure to show cause or sufficient ceuse, why
there should be no ceuviction or order;
ant. it is only after these two conditicns recedent that the justice
or justices shall convict or mcke en order. The section tnem Ci-
racta tikat heoving convicted or nike on crder cgainst the defendunt,
toe convietion or order "shall afterwarcs be drawn up by the Justice
or cuostices™ in one of the proper feriis co tiined in the Schedule to
tive Liowe There are three forns set cut in the Scihiedule, the laugusaie

D owiiics incicates quite clearly thet the scutence of the Court i

o

e oosentiel pert of the convietion, hewnce if there has been no sen=-
pancse or orGaer there is no conviction,

The guestion whether & ples c¢f guilty nust be roc.rdec,

ond hooing been recorded, ren e« @28 a conviction, was considered

recently by the Court of Criwminel Ap ezl in Englend in the casge of

Re,ine_ v, Cole (1965) 2 411,BE.R, 29, In that case, it was submittec

[
0
et

G (¥ of the eppeliant thot:-
" ... 8 ples of guilty must be recorded, that, cnce
recorded, it ranks &s & conviction, indeed the highest
possible conviction, that tue learned judge had no
power to direct that that plea should be altered awud
entered as one of not zuilty, ond on the basis that
the plea of guilty reuained, that being a convicticn,
it was not possible for the prosecution to proceed
further and have the appellant tried .or arned rcoboery."
In cfelivering the judgnent of the Ccurt, Lera varker, Ce Je, hel this
tc say with regerd to tihe subnission -
"Thig court is setisfied tiat this mrguuent realiy fails
in limine, in that & ,les oi yzuilty, once recorded, Cocs
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not runk ns o ccuviction at all; it only r-nks &s a cone
victicn when the offeqder is in foct sentencec "
The lezrned Chief Justice then exarined the .ntter in suvie detsil,
quoting froo iale's rlecs of the Crown and liawkins' Fleas of the
Crown, and jroceeded -
"It is, Lowever, unnecessary to po intoe thst notter
further becouse it is quite clear thot, wiile ne ¢eoubt
a confession ¢f guilt is the highest convictiosn, no-
where is it stated eivher in Hele or Hawkins woen the
conviction ccenrred, It is quite clear tiart it dces
not cccur a2t the tiue of the recordin.., bLeesuse otherwise
it would be imjossible for a judge to olicw o lea to
"he chenped, as it is recogniscd is erfeectly posvible
ap te seunteace, and, indeed, in cne oi t.e cases a
verdict of & jury itself was set aside .fore senteuce,

In these circumsteonces, as it secus e

-

this ap rouch is, to scy the least, in accordance with

corionsense; it wouls surprise every cuc if, ¢n the

facts of tiiis cmse, the appel.ant cculd prevent uis

being prosecuted for this very sericus cusrge of arined

rubbery cerely by pleasding guilty te recelvivy ees"

In cur view, therefoure, the answer to the firat guestion,
whether a plea of guilty nnsg the effect of an imuedicte conviction,
is that a plea of xuilty is not & conviction.

The secu:d guestion as to the effect, if any, on crimi-
nal proceedings of & nolic rcsequi entered after a ies ¢f guilty,
nay be answered siiortly.

Section 94(%3)(c) of the Constitution ¢i Jeueics provides:-

"The Director ¢f rublic Zrosccutions s.all hove jpower

in any czse im woich he considers it cesireble so to do ...

to discomntinue 2t any stage before judg.onl is delivered,:

crininal  roceedings instituted or underitesen wy Liuself
or any ot er _.erson or esuthority."
The language of this section is clear and the Court cprees =1itit the

opinion cf the learner Resicent Ma;istrate that tie ower vested in
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tiie Director of Public Yrcsecutious by the Constituvtion to .iscontinue
crininal proceediugs may be exercised uy hin beflore the delivery of
judgnment, and that on ti.e fzets in tue instant ¢ ge, the Director of
Public “rosecutions acted within his ccnstituticral . wers when lLe
entered & nolle prosequi to the first informaticn nucbered 1282/62
ageinst the defendent, aud that the effect of this noulie prosequi was

to teruinate the proceedings on this inforuation,

Sgd. Sir. .. Duffuse
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