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JAMATCA
I THE COURT OF APFEAL

DM, CRIINAL APPEAL HO: 1/83

BEFORE: The Hon., Mr. Justice Zacca - President
The Hon. Mr. Justice Rowe, J.A,
The Hon. Mr, Justice Ross, J.A,

R. v. UVARGARET HERCH

F.li.G. Phipps 0Q.C., instructed by J.H.M. Forrest for Appellant

', Alder for Crown

January 26,27,23, & March 2&, 1923

RCHE J.A.

The Jamaica Telephone Compeny Limited provides telephone services
on contract to owners or occupiers of premises in Jamaica. These services
include the provision of the telephome instrument, the wiring of the
premiées and the wiring outside the premises which vwirlng terminate in the
tclephone exchange. There is o piece of equipment at the telephone
exchange which acts much like & computer and recorde automatically on magnetic
tape in respect of long-distence and overseas calls the talephone number from
which the call originates, the number called, the time and duration of the
call and the date thereof. The magnetic tape is removed from the Recorder
and sent to the computer centre in New Kingston where it is read by the
conputer under programme control and the information is stored on magnetic
disce., The magnetic toape is erased anc returned for further use in the
Pecorder. The process ic completed when the customer's mester fecord is
coupared vith the information on the magnetic disc and the eustorer is .77
But there have been occasions vhen the teiephone number or yrembers from which
the telephone calls originated, have been unassigned to eny particular
customer, In those circumstances the computer provides & print-out which
discloses the type of call, the originating telephone number, the number
called, the destination of the.call and the charges that are applicable.

Cne such print-out which was in the possession of Mr. Spence the company's
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commercial manager on July 3, 1280 revealed the most startling information.
It purported to shov that from telaphone number 926-7195 were made overseas
ené long distance calls totalling nere than 2,800 over a period April 4,
1077 to July 3, 19220 for which the total charges were $5“;938.92. And not
ore penny of these chargec had been paid principally because the telephone
nunber 926~7195 had not been assigned to anyonme.

Mr. Spence along with Mr. Crawford the Customers' Pepair Supervisor
set out on July 3, 17830 to trace the physical location from which telephone
calle on 926-7193 originated. First, Mr. Crawford placed a signal in the
Central Cffice Exchange of the Telephone Company on a particular cable
pair vhich at the fxchange bore the number ¢26-7195. Then he used special
test eouiptzent to fcllow tiat sipnal and he was %Yed to & Altinont Crescent,
£t. Andrew vhere there is o set of apartment buildings and between txvo of
these buildings he checked a telephone terminal which had hundreds of ecahl~
pairs. He identified the signal which he had under ipvestigntfon ond he

traced .the signal to an '"slectric roon' at the southern section of No. &

4Lltimont Creecent, and ohserved that interior wires connected to.the

identificd cable pair 1led to apartment Wo. 8. The police were summoned.
Mr. Crawford, other.telephone company employees, and the police
vere adnmitted into apartment Mo, 8 by the appellant, Margaret Heron. In
the living room was a green teleﬁhone type K500 which bore the nuuber
©26-7754., Mr. Crawford: lifted the receiver and, identified the signal which
he vas looling for throughout the search. Ile then dialled the. Central
Cffice and asked someone to identify and verify that number 926-7195 was the
telephone number he was then using. He further zsked the person to spesk to
hin on tie number., After a few seconds while Mr, Crawford was still holding
on the line the person on the other end of the line spoke and told him
something, He instructed this person to call hin back on 926-7195., Abcut
-10 seconds later the telephome rang .and the same pergon was on, the line.
- .Further investigetions, revealed that there was a white telephone
in the bedroon type.K500 bearing the nunber 926-5781. It too emitted the

signal, the object of Mr, Crawford's search. The telephones in both rooms




rang at the same time and lMr. Crawford concluded from his investigatione
that althtouch the two telephones bore different numbers actuwally inscribed
on then, they were actually extensions of the same telephone number. The
appellant who adnitted that che was in charge of the telephcne in the apart-
rent wae later arrested and charced under the Public Utilities Protection
fct for that she did on divers dates between April 4, 1979 and July 3, 1939,
trespass upon the Works of the Jmaica Telephone Co., Ltd, After a
protracted trial, she was convicted on October 26, 1982 and &entenced to
six months imprigonmment with hard labour.

The prosecuticn's case rested on the evidence of lr., Crawford, the
contents of the appellant's diary, the dppellant’s adnission that she was

in charge of the telephone and upon the computer print-cut, At trial and

again before us the defence ‘'has contended that the portions of Mr. Crawford's

evidence which related tc the convezgations which Le had with some
unidentified person at the telephone company vwhich aszisted him in verifyinc
telephone number 926-7125 were inadmissible being hearssy as that person
vas not called to testify as to what ha did in the Central Exchange, It is
beyond argument that a tribunal of f£act ought fnot tc draw an inference which
is in direct contradiction to the sworn evidence and on that principle the
learned resident magistrate was bound to give weight to Mr., Crawford's
ansvers in cross-exanination when he said:

"Unless the person at the company's office

confirmed something on the lines vith ne

(vhile I was testing) I could not be sure

of the identity of the ¢ircuit under

investigation."”
In the course of his test lir. Crawford relied partly upon his recognition
of the irplanted sign2l and partly upon what Yo was told by the technician
fron the Central Exchange. What he was told formed en inportant part of his
investigétions,indeed,it was the final factor on which his judgment was
forned, but for the purposes of a trial the only person competent to give

evidence as to what vas said, was the naker of the statement and he was

neither identified nor did he testify, It was an important aspect of the
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case for the prosecuticn that there should be a positive identification of
the telephone nunber which was activated vhen a call was dialled from the
tclephene instruments at the appellent's apertaent, Stripped of the
iradnissible hearsay evidence, the position was that the witness upon whon
the progecuticn relied could nct be sure of the identification of the
telephone number 926-7195 as the one so cctivated, That situation could
have been corrected by more efficient investigation or nore astute
prosecution, but alas it was not.

Cf nmuch greater significance is the attack nounted by Mr. Phipps
cn the adnissibility of the computer print-out, Exhibit 5, which was tendered
tc preve that a particular telephone line vas used and as a result certain
monthly cherges were incurred, Darlier in this judgnent brief reference wag
nade to the syster used by the telephonq conpany to produce the conputer
srint-out. It is necessary to give in a little nore detail the steps taken
at the computer centre to cobtain the computer print-out. Diane Smith, the
Svsten Developrent Supervisor of the Data Prccessing Department of the
Jaraica Telephcne Company in giving evidence of the system employed by the
Telephone Coupany said that the operator wculd use e key~board te give
ianstructions to the computer, would load nagnetic tapeg, load computer punch
carde, load paper in the printers and load the magnetic disc modules, She
did not herself perform any of these functions in relation to Lxhibit 5 nor
could ghe tell who did the programming, HNeither did she as a matter of
routine, checl: all reports leaving Ler department on a dailr baeis, At its
hirhest Diane Snith was relying on the infallibility of the system which was
used by the telephone company to record the cutgoing calls, to programme the
conputer, and to the accuracy of the performance of the computer itself.

The challenpe to the recepticn into evidence of the computer print-
out, vas, that it was in breach of the hearsay rule. To test this challenge,
reference nust first be made to the decisicn of the House of Lords in

lyers v, D.P,P. (1965) A.C., 1001, There the appellant wes charged with

receiving stolen cars and conspiracy to defraud the purchasers of the stolen

cars, In order to establish that tlie cars adnittedly sold by thg appellant
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vere the stolen cars disguised, the prosecution called as witnesses,
enployees of the manufacturers of the cars, who produced records compiled
by verious vorkmen as the cars were made purporting to show tte engine,
chassis and cylinder block numbers which had been recorded on a card by
enployees of the menufacturers as the cars were baing‘originally made.
These docunents were held to be inadmissible as they did not £all within
any knovn exception to the hearsay rule. The House of Lorde decided thet
a trigl judge had no discretion to adnit a regord fn a particular cﬁae on
the .-ound that he was satieffed that ¢ ves trustworthy and that jistice
required its wdntagion; as that would be an innov@tibq on thg exist: g
law vhich decided admiagibiltty by categories ond not by apparent “Tusi-
wvorthiness of particular documente,

The decision in Myers v. D,P,P. supra has bagn followed in

Jamaica in at least two eeses, In 1969, the Couxt of Appeal decided

F.. v. Homer Willisms reported at 11 J,L.R. 185, There the trial judge
adnitted as evidence in proof of the identificatjon of a bicycle, the
testinony of a witness who identified the bicyele by comparing the serial

nunber ctched on the frame of the bieycle with the serial number on the
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wporter's invoice which invoice had not been prepared by the witness himself,

This evidence was held inedoissible on appeal as the witness had neither

nade a phyeical check of the serial nunber of the bicycle against the invoice

nor witnessed such a physical check, Afger referring to the judgment in

Myers v. D,P,P, supra Shelly J.A, said at page 1387:

"he law vae the gg England what it 1is
in Janaica todoy.,’

Then came R. V. Paulgtte Willisns R.H.C.A. 125/79 (unreported) in which

the judgnent was delivered on Decenbérx 19, 1979, UHicro-films of three
cheques were produced and received in evidence and it was held that they
were received in breach of the hearsay rule., In the course of the judgment

1 saigd:




6.

"A micro-filn of a cheque is neither 2 book

nor an entry in o book., The cheque itself

vould not be regorded as one of the books

of the bank, 1In our view, Part II of the

Evidence Act does not provide statutory

bagis for the reception into evidence of

ricro-filns, We do not expect science to

be ahead of the legislater but an

inconvenience so 2laringly demonstrated in 1
1964 still awaits rectification in Janaica."

The law of Jamaica in relation to the hearsay rule is the sane

today as it was in 1969, notwithstanding the decisions in R. v. Honer Williacs

1969 and R. wv. Paulette Williams ten years later.

.
——— . o~

In Myers v. D.B,P, there was cvery likelihood that the persons

employed to compile the records in the ordinary course of their business

faithfully and accurately made the records. After a lapse cf yeare it might

be impossible to identify the persons who made the physical records and if

one were tc rely on a common sense approach one would probably conclude that 1
the contente of the recorde could be relied upon to preve their own truth,

But that is not the law. As Professor Cross saysiin the Third Edition of hic

Book on Evidence p. 453:

YExpress or implied assertions of pergons

cther than the witness whe is tegtifying,

and ascertions in dccuments produced to '
the court vhen no vitness is testifying,

are inadmissible as evidence of the truth

of that vhich vas asserted.”

The English Parliament by the Criminal Evidence Act 1965 sought tec

neutralise the effect of the decision in Myers v. D,P.P, and to render

-

aémissible in certain Eircumstancé& & document which is or forms part of. =
record relating to any trade cr business and compiled, in the coﬁts§ of
that trade or business from infocrmation supplied by persons ﬁho have cr may
reagsonably be supposed to have personel knowledge of thé matters dealt with
in the information they supply. This fLct of 1965 although sufficient to
correct the gituation in cases similar tqvthat which arose in Myers v. D.P,P.
has been found to be unhelpful to a prosecution which depended upon a
conputer print-out. Stewart Pettigrew was convicted of burglary,

he having been found in possession of three {5 notes shortly after the
turglary of a house from which {650 in {5 noteé had beenlstclen. At his

trial the prosecution tendered in evidence a print-cut from a computer

~oerated Ly an 2anleyee of the Rank of Tr~land. It was held on anpeal s
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an operator of a Bank of England computer print-cut machine which checks
bank notes automatically and which has the dual function of separating
out the defective notes and recording their nucbare end also of recording
the serial rumbers of the notes at the begzinning and end of cach bundle
cf {5 notes, cannot be said to have personal knowledge of what emerged
from the machine, namely, the print-out, reccrding the serial numbers
cf every ncote in the bundle. Ls a consequence even on the Criminal
Evidence Act of 1965 that evidence was inadmissible and Pettisrew was

acquitted - R, v. Pettigrew (1983) 71 Cr. App. R. 39.

The operation of an autcmatic system was not in the contemplation
of the English legislators vhen the Criminal Evidence Act of 1965 was
passed. This appears clearly from the differences bétween that Act and
the Civil Evidence Act of 1962 vhich in Section 5 specifically deals
vith the admigsibility of statements produced by computers in eivil
proceedinze. The Criminal Lew Devicion Committee in Englomd in its Eleventkh

Peport of June 1772 made 2 review of the law of evidence in Criminal

cases and dealt specifically with the rules relating to the admissibility of

hearsay evidence, Section 35 of the Draft Bill which accompenied the

report contained provisions for the admiscibility of statements produced

by computers of which direct 0%el evidence would be aduissible if certein
stated conditions were saticfied. That Report has not yet been trang-
lated into law, but litigants in England vho sue in the civil Courts novw
have the assistance of the Civil Evidence Act of 1768 which permit under
controlled circumstances, the introduction into evidence of computer
produced ctatements., It may very well be that major commercial
inconveni@ace will be suffered by the Jamaican Community 1if timely
legislation is not enacted to provide for the admissibility in evidence
of documents produced by computers.

To return tc the instant case, it must be highlighted that
without the computer print-out there would have been nothing to connect
the telephone numbers in the appellant's diary with any user by her of

the telephone. Put another way, the matter rested thus, There was a page
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in the appellant's diary on which was recorded no less than fifteen
cverscas telephene nurbers, When the learned resgsident masistrate

ccmparad the diary numbers with these eppearins on the compuier print-

cut ne found thot the diery numbers apneared hundreds of times on the
conputer print-cut and it was not unusuzl fer the same oversezes telephone
number to appear on the ccmputer print-out geveral times on anr given

day. If the computer print-out could be adnitted in evidence it would

be overwhelmin~ proof that whoe§er was nakin~ those indiscrimate calls

wag ¢ party to a 'racket'", a conspiracy te defraud, It was not suvprising
then that the learned resident magistrate made a finding of fact that thre
appellant's diarf contained geveral local and overseags ‘elephane nunbers
whkich were repeatedly recorded in the print-out, Exhibhit 5, and further
that the appellant nade or vwés party to the making of inordinate,
unauthorized and unpai for use cf telephone line 926&71?5 over the
relevent pericd. But it was solely on the basis that he found that tta
appellant had made massive unauthorized and fraudlent use of the unasgijred
line 926-7195 that .he drew the inferemce thot the apnellent was a party
te the unauthorized and illesal commection of the said line to telephone
instruments in apartuent Wo., § ot & Altiment Crescent, and consequently
guilty of a trespass upon the works of the telephone company.

Neyond r peradventure, therefore, if the computer print-out had
not heer adritted into evidence, there would have been insufficient
evidential raterial on vhich the learned resident maristrate could have
based hic £inding of fact on which to crcund guilt, and in the absence
cf statutory authority end based on the decided cages, the computer
print-out vac nct admiseible in proof of ité contents,

The appellant rust therefore have the benefit cf the techrical
rules of evidence. It was not sufficiently estahlished by adnisBitle
evidence that the two telephcnee in the appellont's apartment were
connected to telephone line bearing the number 926-7105. Neither was it
sufficiently estaklisbed by admissible evidence that from telephcne
hearing number 926-~7105 any overseas or internal lenc distance calls
vere made, This seemingly unneritorious conclusion is arrived at because

the computer-print cut was nct admissible in evidence and the technician

_at the company's office who verified the number which Hx. Cravfcrd dialled
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was not a witness in the case and ecurrTously encudh Mr, Cremfiosd @enld met
detect sny semperding with the telephone wires which connected <he lines
in the "electric room' on premises 4 Altimont @Crescent with the telephone
“n tho eppellant's apartment.

Acoowdingty tha apreal {s gllowed, the convietion quashed 2nd the

sentence set aside,




