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F.M.G. Phipps, Q.C., & Mrs. M.S. Brown for the Applicant

Eqafs Smi+h! Esg., & P. Sutherliand, Esq., for the Crown

CARBERRY, J.A.

Very recently, discussing with the President of the Court of
Appeal my efforts fo fry and complete all outstanding matters during my
pre-retirement leave before my retirement became effective on 12th July,
1988 he reminded me of this case and two others. The case | remember
well, but The papers in it got mislaid when our chambers were moved from
the second floor to the third floor some few years ago in 1983,

| made a2 determined search for them and on finding them |
was horrified to find that we had heard the matter some seven years ago.

Judgment had been reserved on the 25th September, 1980.

Marsh, J.A. (Ag.) prepared more than one draft for consideration;

his final draft was approved by White, J.A. in March, 1981 and we were to
meet to see If my difficulties could be overcome. We never did meet; my
two colleagues returned to their busy circuits, and all three of us at
different times went on long leave. The responsibility, however, was and is
mine, The majority judament of Marsh, J.A. (Ag.) is now published. The

reasons for my disagreement are shortly put.
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This was a case in which two nurses were Involved, one in
Kingston, Mrs. Regefinas and the other in Savanna-la=mar, Margaref Smith.
In broad out! ine the ‘former, a U.S. Citizen, employed at the,Children;s
Hospital received some U.S. $6,500.00 from her boyfriend in the States,
some 10 days before the main lncidenf, Shortly after, on Friday the
st September, 1978, she journeyed to Westmoreland with her friend
Nurse Smith, stayed there, and left with her This money (inlAheriqan
doltars) while she journeyed on to Negrii apparently in séarch of a
house which she might buy. She found none, but returned to Kingsfon
Iééving the money with Smith, On Monday 4th September, Smith was
involved In an altercation with a man who she clzimed anempTeq To
rape her, and then to take the money belonging to Regenna;,i She phoned
the police, - They came. Her assailant was picked up by The‘gg[ice
along the way, and on being: brought ‘to Smith's house he cqunfereq her
accusation by stating that he:had given her some US$1?,OO0.00-Tolqhange
into J$34,000.00 and that she had kept his U.S. Dollars and had not
given him the Jamaican equivalent. Smith denied this and offered Té
have the house searched. The pcolice went away and returned with a
search-warran¥.' On search they found two parcels of U.S,_dq}lars? a
small one of U.S. $200.00 upsteirs and a larger one of $6,456 hidden
behind Smith's stove." She was arrested. Smith told the police +ha+ :
TheﬁUS$200.00 was hers, a present. given to her on Augu§+ 31,“b9+ jhaf_'
the U.S.$6,548 belonged to Nurse Regennas. Under. formal inferrqgafion
at the Police Station (written questions anduanswers}ISmi*h‘gjqimed'
‘that 2l the monéy belonged to Nurse Regennas, and it had been g}yéﬁ:
“to her (Smith) to purchase a. home.. | _ 2
é'Nl.u"se‘»‘Re-g;e‘rmas was the very next day interviewed by the
nolice, and sﬁe toc answered- interrogatories and made:alsfaTemenf. “In
#ﬁe:Tn?erfogafb%y~(€xhibi+ 4) Nurse Regennas claimed ThaT'Thé money
=ivés'hers',” recently recefved from the States, and that she had left {T
“with Nurse Smith "o keep in safe keeping for me while 1_|$ok for a
. house." Nurse Regennas repeated this in her sfafemen?‘(Exhib§T‘5}
saying she had‘asked Smith "to hold i+ for me.unfjl.l.was abie_fo puy

2 house,"



+i. ...Both:women were charged for breaches of the Exchange Control

Law.. Briefly they were: charged .under Section 4 (1) W|+h having. The o
money. and:fasldng-To~offer-4f‘+o-an-au+horxzed.deaier;-affernartfe!y |
they were cherged-undar: Section 5. (1) WETh havnng The. money- and not.:
notifying the Ministers Nurse Regennas was discharged durlng the: Trlal_-
the Crowaﬁpsaying_Thaf_they,wouﬁd.qffer.nqafurihet;ev;dence_aga{nSTrher;n
No~ expl @:n@t_-‘ién' has ever. been f_o_r'ffrhc_.o_m_i.ng; .as +o why this happened, and. .
on.whatgbasie;if.Took.plece,;_She:heﬁ,adminee~Thathhe money_wes,be(s;,u
that she.had3hadﬂ{tqfqrxsomeefen,days, endrfﬁafjsheihadglefTAIT:wifh];{.j
Smith,- and had~no+-offered-i#-fo anyaeank:-end-fhaf-she;meapfate;userit,'
to. buy a.house; {whether Thﬂough a bank or. not), . ;,j,v;. ; j;L ¢fL;;$;;

Nurse Smith was conv;cTed on the count under SecT;on 4.41) .
with fa[lfng_Tgﬁhand,fhe:mgneytto.a_eanh,pg_au#horgsed_dea&er.-,She_wasym
fined,$10,009,003or-TZ;monThs.hard.iqﬁeq;;;endtthe:moneyg}nequesiiéni'_Q
was. ordered Te‘be forfe}fed;g;In;The.resulT;Then-Regennas 1osT:heh;:__, N
u.S. $6,300, 00 and Smith was fined $10 ,000.0C, Smith appeaied

The relevant. sections.of. The Exchange ConTroE ACT have been
set ouT.inathe:;qumenT_of.Marshi JeA, (Ag.) above._,{:d;tfer=from-the. E
majority. judgment, in-this. respect. .Nurse Smith was not In my view a.. ..
person. who-was "entitled to .sell". :Both accused were firm that the -
money belonged to Regennas,.and Regennas was acquitted! It .is.alsc ...
clear. that despite some conflict.in the explanations given by.Smith,: .
i.e.. That 1t had been given fo her 1o buy a house for Regennas, as:

against the explanation: that she wes holding The money. for Regennas: who

wished to buy a house, Smith was .not “entitled fo sell™ this currency. .. E

It is suggested that the bailment under_wh;ch;she'heid,waS‘iLleéaL and

void, and.itself..in breach of TheﬁExchange_ConiroimAcT;_'This-mey-be so,
but . it.was & ballment.nevertheless and-the fact that.it.was void.or ..

i1legal did not make the money hers or meke- her "entitled o sell M -
¥ it:did; a receiver-could never be lisble for converting the stolen’ -
goods he ‘received and resold. . Suppose-Smith had taken the :money torthe' -
bank and:ﬁ.f‘soI'd-.ti-.‘I":f:"oﬂI'?g,fiz'r-fr;ca=have";‘_i?_he:\r.a‘!re_-'01"--_;c_e>"<c:harj'ge‘;_dc:;t;:bl_'_enex‘!‘ﬁday!?_\-,_r_hai“---E

answer;CQﬂ1d;shefgive:feﬁﬁegennas?:?Aé»fo_wheTheru%here”had;been-an:~u'~4
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opporfunify To sell" Thts moneQ-was recelved on a Friday nlghf (though
some eV|dence suegesfs Thursday), and The banks were; open on SaTurdays
then for some Two hours, and so too for Monday mornlng. . The search took
place on Monday affernoon.u I agree that there was opporTun:Ty to' sell
had she been entitled to do so, Though The Time avallable was smaiJ
There was an alTernaT:ve charge under Section 5 (1), This
is the secT:on Thaf says in effect +ha+ where a person has specified
currency but is not entitled To seli if he is to notify the Minister
and presumably to exp!a:n h:s posnﬂén. ThlS charge was not considered
by the Resident Mag:efarfe, and ln any evenT havung regard To the

week-end during whlch +he money was received or heid fhere was nct in

i

commonsense an opporfuniTy 1o no*tfy +he Mnr:s*er in Kingsron (though
it might be said that There was an opportunity to sell fo The local bank.)

Accordlngly, | would have al lowed the: appeal and set aside

= L

The conviction.




MARSH, J.A. (AG,)
On the 25th April 1976 fhe appellan? Was. convic?ed in the

Ra M CcurT for The parish of Wesfmoreiand for a breach of SecTton 4

(f) of The Exchange Confroi AcT rn Thaf o ‘belng a person in: The ;ff:_irj N

|siand who is en?1+led To sell forelgn currency anc’ noT helng an hg?fm

aufhorlsed dealer (she) fat!ed To offer forelgn currency amounfing To g_:r'z‘ﬂ

U S $6 456 OO for Sale To an aUThorlsed deaier.ﬂ,
Sechon 4 (1} supra SO far as tS relcvanT reads: as fol!ows.

: ‘“(1) Every person in ?he !skand who as
: “entitled to sell, or to procure.
- the sale.of,. any ....-fore!gn
. " "currency to which this sectlon
b appl fes; ‘and is. not.an authorised .
.79 U dealer,” shallioffer it, or cause.
it To be offered, for sale to.an.
*au?horlsed deaier, unless the: :
-~ Minister conSenfs To h!S reTenT;on s
“and ‘use fthereof or he dlsposes
_.jﬁ?héreof to any other: person.. w:Th
' .The perm:ssxon of The Mlnasfer. o

':'The foreign currency ‘to which This

~ section zpplies. is. such fore:gn

““Uedrrency (hereinafter ‘in this Act
referred to as’ "specified currency™). .
as may from Time To time: be
specitied by order of the Minister,"

Section 4 is the section whicﬁ-applies‘?o so called "hoarding"
offences and U,S. currency is a~“specifled.currency."

It is clear from the wording of the subsection that it applies
to persons who by virtue of the circumstances of their possession of the
currency are free To sell if they wish. . If.on the other hand, the
_ currency,isgheld:mereiy as bhailee, for,some_ofher person, then the hoider
would'not;be_édfified to: sell it or procure ifs sale, unless, of course,
he had Thé-permission of the owner to do;so;'.i* is for this reason that
Section 5 of the Act makes provisicons: for persons such as bailees who are
not entitied to sell because of the Termérofsfhe bailment. Persons
falling under Section 5 are fherefore-nofurequired to offer the currency

for sale to an authorised dealer, but to.inform the Minister in writing

that they are in fact hoiding-such]currency.'
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IT is obvious of couréé that in any proceedings by the Crown
under the provisions of Section 4 (1), one of the obstacles in the way
of the prosecution would be that of tendering direct evidéhde Thabehe
currency had not been offeréd for sale. To meet this, Parliament has

provided an additiong! aid tc the authorities under Secfion 4'(6) which

:prOV!des:
"In any proceedings In respect of failure
To comply-with the provisions of this“
section, it shall be presumed until the
confrary is shown that the ..ceseeaawi
currency in question has not been cffered
- for sale to an authorised dealer."
By relying therefore on this statutory presumpfion Fo shift tThe evidential
burden, the prosecution is relieved from what would otherwise have been an
JeXdrémely onerous Task However, it Is clear that for The presumpfion To
" be sensibly applied IT must be shown that there was, within reason,
opportunity to make an offer in Terms of the Act., The aecused must be
offered a reascnzble Time to comply with the zlaw, and if he carie into
possession of +he currency when the banks and other auThorlsed dealers are
not open for business, no blame cught +o attach if he oeiayed the offer
until +he next working day of the bank or other ins+:+u+ion.. The
presumption Is therefore rebuTTabIe by evidence that:
© %(1) an offer was made, or

(2) there had been nc reasonable opporTuniTy
to do SOs

_§se Regina v. David Lowe R,M.C.A. No. 147/78 dated 18th January, 1979,

| 1 Turn now to the evidence in this case. : The chief witness for
~the prosecution was Consfable,Ebanks.‘ He fdld the court.that at 2,00 p.m.
on 4th September, 1978 he received 2 report and in the company of two other
_police officers'he-wenf;fo The disTric;_;¥tShi+hfie$d in Westmoreland where
he saw the appellant - she appeared To be h;éferical and was crying. She
complaidéd'bf'ﬁaving.beénxassaulfed garliér that cday by.a man whom she
described to Constable Ebanks‘andrhis félidw officers.and requested them fo

accompany her to her home which was nearby. On thei way tThere
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Constable Ebanks came upon a man:who:ffffedthe descripfion given by .
appel lant and who was personally known fo Ebanks as one Owen Lawrence.
Ebanks therefore asked the man to accompany him fo Tbe.hgussxqﬁfThsf-.,ws,
appel lanty ;Onwarhjyal:There,_fhis.meh.strenee{ﬁjo{d_the_pqiiee ”_.
officers; in the presence ef;Theiapge{lenT,_That_he had g}ven-fhe_sem_'

of U.s;;$1?,oqo;oqstq;hec_under;anqgrrengeﬁent,wheEEDV_she:wés,tg.hsns;.L:
him-J5,..$34,000.00 In exchange, bu?,-fhaf'fhe appel tant having,*akeh_h}s-__
UeS. currency, hae:refgseq fe_hshq over the agreed Jema}can.equivaient‘}

The appellant, howeﬁef: denféd’ei{'fhES}:aherefdifzj

: "Offlcer you can.. search ?he houSe l.haye
no such money for hlm |n The house._

The appe{ianf,futther_eccused;Lawrenqehgfiheyjhg,come TQxher,h¢U5$5%§ﬁ11%E
that day-and ettempting to sexually assaulf her, that There had been a..
tussle in"which she barely. succesded in ajecting him from the house and.
shuffing-jhe_doqr ega}nsf}h}m,_:She_alspmseidgjhat_she.heq nQT:khownfhim__
previously but fhat he: had.came Thefe fhat morning seeking medical .. . ..
Treeiﬁen?.b The appellant is 2 S?afe ReolsT red=Nurse.:h

As a.result of all this, Consfable Ebaqﬁs decided to obfain s
a search warrant and proceed to. search. The premises +hc? same: day. :.e.-
the 4th September, 1978, in-the.cpurse_of“ihe_search,,wh}eh'wes.eonduqfee
by Ebanks and the Twe,qiher.po}igemoffieersﬁih;fhe presence of the appellant,
a sum of-$20b.05 U.S. was found in the drawer of 2 wardrobe in the bedroom
occupied by-the appellanf;,when"asked abou+~IT appellant s2id it was hers
an¢ that she. had received it fthe preveous Thursday as a presenf trom a
frlend (she IaTer cen|ed Thls). The search conT|nued"EﬁG tn.ihe“ceurse o
Thereof a fur#her sum. of $6 256" U S. was found behlnd a stove in the
‘klfchen.‘ When canironted W|Th This, appelian? sasd af she had menT|oned

1t to The po}ice officers They wou!d have gtven :T To Lawrence. thn asked

”whose money iT was, she said “{T belonged To 5 nurse name Charloffe Regennas"f ”

who uorks aT The Ch;idren s Hosplfai " The appe*1an? was Then Taken fo The:?
STaTlon where Tne money was counTed in her presence.'and she was evenfuaily

”arreSTeu and eherged.
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in her evudencé below, the appel lant sald Thaf on the 1st
Sepfehber 1978, she aFrlveq home from Kingston arcund 9.00 p.m; in the
company of Nurse Qegennas who infact Spenf the night at the home of the
appellanT During Th:s VISIT, appel!an? testified, Nurse Regennas
asked her to keep the money which was in a package and the total ahoun*
of which was U.S.$6,456.bo unfiyxéhé ﬁegennas returned from Negril.
Appellant also sald that she had told the police before the search that
she had 2 package in the housé'buf'fh§+ it did not belong to her. She
also admitted in crosé-examinaTidn‘THaf she hed not cffered the
currency for sale to any bahk;,Tha+ she'wéé holdinr.if for Nurse Regennas.
In a wrlffen statement famen from the appelian+ on the day
fOIIOW|ng her arres+ and which is af page 39 gf The record, appel lant explained
) hgr possess{qn of the ézrre;cy in the following terms:
"I+ was given to me on 15% September,
1976 'by a friend to purchase 2 home -
Charlotte Regennas of 203 Grange
ManS|on, KlngsTon B ;
A written statement was also Token from Nurse Regemnas® This is at page
37 of-the record. Iﬁ.fh;T statement Nurse Regennas‘céﬁfirmed Thaflshe had
[é% the money with the appellaft and instructed.her.fo hold it until she
(Regennas) was able to buy a house., o
At the'frial Mr. Lawrence was never called as a witness and
there had been.no suggestion in the case that the sum of UeSh $6,456.00

formed-any part of thé U.S.,$17,000.00 which. tha+t gentleman was .supposed fo

have handed to the appelliant, It is convenient to point ouf'algq,rgf this

. stade, that the indictment originally charged the aopellaﬂf was well as

" “Nurse Regennas in separate counts (1. and 2) with g breach of Section 5 (1)

in a tThird count. However, for reasons,whLch,remagn-obsguqe.fhe‘Croyn

 elected during the Trﬁa1,wTo“offer,no,furfhergevide@ce;agg@psT:Nurse Regennas.
‘She was therefore dismissed. and the trial:procesded against The, appellant

on the remaining two counts, based upon Section 4 {1); end. Secfrion 5 (1)

'Hespeetivety.
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AgalnsT ThaT background The appe!lan?'s +r1a! ended WITh her
being convic?ed on COUnT 2 of The Indfcfmen? for a breach of Secf;on 4 o
(1)of The Exchange ConTroi ACT. . _
: A+ page 24 of The Record The flndings of The Learned Trlal r
Judge are s?afed fhus. o Sher o “
. | “Defendanf‘s znswer: conTa:ned in The ;.
n.=JnTerroga+ortes e .
.. 1T was given to me by a- fr:end To
~purchase :a-home': (presumably on: behglf s
of the friend) Tncompatible with. her -
assertion in evidence that: she - was’ ;
holding the money- (presumabiy_in specie) -
~ofor:Miss Regennas ‘who would: repossess S
same at will - Does not indicate any

. presentintention to dispose of: foreigh
- eurrency to.an authorised dealer.

" Hence' gullTy of reTenTton as per Coun+ 2.
: "“Thfe"finding has: been-chai%engedaby-eounsel:fcrnfheuecpe}lenT:

I+ was: submaTTed that since. +he Crown 'S case: had been presenTed beiow on
the basis that: Mlss Regennas was The owner cf ?he currency and the

appel lant'a mere ballee Thereof f:T was noT open fo +he Learned Trial
Judge To conVicT on counf 25 S|nce 2. necessary tngredienT of. ThaT counf
namefy,-appehlan#‘ eapacn?y To sel[, was. miss:ng, on- The eV|dence, and

she could no? Therefore be gunl+y of confrawenlng Section. 4 (1), since f~n
fThaT provision appi;ed only to persons |n posse55|on of currency who
wera ﬂeefjfleq_to&seilf_same.;_Qeqnee{”furfhgp.sgbmirfed,That:;f,a =
coﬁvﬁcf}en yasfafﬁafl goesjble_fhie-coufd oniy have. beeh~in -respect : ef.e_~~
”:counf 3 reIaTlng To Secf[on 2 (i) buT Thaf in.The absence of any. speclfic:
'flnding on ThaT counf The appeaf shou!d be aliowed |
| This !5 2 ,s.gpe__rf_ iclally. _aj‘i‘rac.‘r I_-.ve :_a_rgume_nf, -and as.this court. .

'peinfed_eyt;iﬁ R...v. David Leweseqpre,_There;mey:bercases,where.jheiferms_;

”uhder;which;seeeifiee-Curfengy;és_heiq,érérsughfas,Tofprectqdegﬁhe holder ..
from selling, In which event The proper. procedure would be fo inforn the
\Migieter pursuan#:tojsecfienLS.ojrthe.ﬁcf;' Thaﬁfbeweveq;is.qqt_fhe-case;:ﬁ
here; ln the first place There is:no spectfsc cv:dence before us..as to-the
ETerms of any alleged ballment, ln-parfaculer;We.do not know, assuming . ..

such terms existed, whether they precleded;fﬁe appellart from selting.

’ | SEEEN
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Merely To say that the money was left to purchase a home is hardly to
the point. ‘Specified currency cannot be lawfully used in Jamaicg to
purchase a hcuse, so even if that explanation were accepted it takes

us nd further. Where is the baiiment and what were its terms? Was it
Thaf:fhe appellant was to convert the currency intfo Jamaican coinage:
and use that to purchase'the home, or was she merely to convert: it and
keep 1t to be -later repossessed by Miss Regennas, who would' then use ‘it
to purchase’a home?” Theré afe several permutations possible. = I+ is all
a matter of speculation, - -

The Exchange‘cénfrol Act is designed to confrecl and restrict
dealings in focreign cerrency in protection cf the economy,' ' lts proviéiOns
make it clear that perschs who deal in orF with’ such currency must do so
with deliberate circumspection. - Such currency mey be bought, sold or
otherwise dezlt with only in the menner prescribed by statute. There Is no
liberty in fthe citizen to freet such money as if It were his exclusively -
the State acting through the Minister, has an interest in all such
transactions. Any person therefore who comes into possession of specified
currency can only treat with it in the manner laid down by Tthe statute. |If
he is entitied to sell-same, then he must do so to an authorised dealer
or seek the Minister's permission to do otherwise. {f he is not entitled
toisell, then he must Inform the Minister in writing that he s holding
such currency. If is not a chattel that he can dispose of or keep as the
'mood” moves him. "Specified currency," in terms of this Act is not
strictly speaking legal tender in Jamaica and persons who seek o so treat
it, do so at their peril. So much is this the case that Parliament in
‘Section 4 (6) of the Act has, by stetutory presumption, shifted to the
accused the evidential burden which would otherwise have rested quite -

“heavily on the shoulders of the Crown, in proceedings under that:Section.
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Turnlng cnce. more To The quesTIon of the alieged baitment one

has: Tc consider Two aspecTs of ?he mafTer.: Firsfly, was: There any
specafic evldence ef |+s ?erms? Secondiy, even if such evldence exas?ed
€wou|d noT any confracf based Thereln be v0|d or |ilegal7 Whaf are:The }y;r
csrcumsfances? Miss Regennas xs Htven a presenT by her. boyfraend from ~:”-
' Amerlca of an: amcun? of U S Currency, abouf 10 days pr}or +o the- arresf
-.of the. appel!anf (see Pe. 33). AT-ThaT sTaﬂe Miss Regennas was. reouared
aT-The frrs?-reascnabl opporfunuTy, fo offer ThaT currency for sale fo

an aU'l'I’torlsefi dealer.. She dees-nof !nsfead she g:ves iT To her friend
in: Savanna-ia-mar To keep, purporfedly wnTh The 1n+enfion of using t? .:y
'fo buy a house. One pauses here To ponnf ouT ThaT aT This sTage g
Miss Regennas, assum;ng ?haf The sTory is: True, had no. iece[ aufhorsfy
Yo hand The money To fhe eppei!an? and Thc laffer had even tess To

receive tf since she was no+ an aufhorlsed dee!er.{ In cTher words,
tThere. lS no basns in Terms of The sTaTu+e upon wh|cﬁ such a +ransacTion-};,
--cou!d have been Iawful MISS Regennas was: reqUired In Terms of Sec+|on o
_H4 (1} To offer The currency for sale To an auThorlsed deaier, of whmch

_?he appeiianf was- no+ or, To seek +he MunlsTer s perm1551cn To oTherwsse.

- deal. with 1? whlch she dld nof in such c:rcumsTances At Is dlfficulf Tg
see whaf'!awfui confracfuai basns couid have exrsfed, on. Those facTs, 50 i
_es To place. appellanf=|n The cafegory-of-e ballee._ There was no capac:?y
1n Mtss Regennas To hand over currency To The appelian+ in Terms of any.
: bailmenT ard (subJecT To her faiflnc wlfhin Secfion 5,:as *o whlch There
s no:- evudence) There is equaiiy no capac;fy In Tthe: appelianf To re?ain
_rT on: such Terms.-re_ﬁ o

The resqiT Therefore is Tha? even af The eppe!lanf‘s explanaf!on;'

3.abou? be:ng g:ven fhe money by MISS Reeennas, were accepfed she The

appeilanf wou!d nonefheiess be 1n con?ravenf1on of Secf!on 4 lf she fallec
to dlSpose of IT To an aufhorised deaier. This-xs 0. because:fhe-alleged.'
7conTrac+ of bai#menf wouid be eifher vond er sllegal, and in such

' circumstances the appel lant woul _d_. js_lmp_ Ly-.b_e_.. in. Tha,. position.of a person. in
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jpossession of specified currency who is entitied to sel!l same and who,
subject to reasonable opportunity existing, failed to do so. When the
property being dealt with is specified currency, then it ‘seems no

- question of baklment can arise unless there isino evidenoeAbefore The
Jcogrtuﬁhlch;js of such & nature as to bring the case wiThTo Section 5
-of.-the Act. Thare Is no such evidence in This-case{'?MeFéjyf*o‘hand

- specified currency to a friend to keep in the circumstances suggested
herein is not a bailment in the sense relied oh by counsel. - On the
evidence therefore both Miss Regennas and the appel lant, might well, if
that evidence were accepted in its entirety, have been guiljy of
contravening Section 4 (1) of the Act. ol £ PNy

All of which brings us back to the findings of the Learned
Trial Judge. - in those findings he has rejected the-explanations proferred
- by the appel lant -as; to how she came into posscssion :of'fhe currency, as
being inconsisfenf or as he put it, "incompatible." The reasonable
inference To be drawn from this is that he has rejected both explanations
and conc{uded Thef +he currency did in fact belong to the appellant. A
view thch is To some extent supported by The fact that nc further
evidence was offered against Miss Regennas.

A c!oser fook a? The facfc disclosed by the evidence will show
clearly why aT is noT correct T@ say ThaT the Crown S case was presented
on the basis ThaT M:ss Regennas was The owner of the foreign currency, and
the appel!an+ a mere baiiee therect. Whaf the Crown did was to place
:before The CourT all The cnrcumsfances of the case lnctudlng The whole
Laccounf which The appe!lanf gave cf how she came in possess:on of The
foreign currency. By d0|ng so The Crown dld not conflne 1Tse|f To one
vand oniy ohe approach as is evudenT from The counTs In The 1nd}c+menf
'in respecT of wh:ch it was common ground That coun+s 2 and 3 are aifernaf:ve

counfs and anfacT There was much argumenf wheTher fhe CourT |n aII the

Ty L,
. eF



_ 13;'33

crrcums?ances cou!d subsTlfu?e a verdlcf of gullfy on’ Counf 3 againsT
“that:the: appelianf ifrwe found ?haf Thc deC|SIon of The ReSIden+
.Magisfrafe To convlcf on Counf 2 was: wrong.: The offer of no furfher I
f'-ev:dence agalnsT Mtss Regennas when The Trial resumed on The second
-day of ?he Tr;aI cerfainly excluded frem conslde.aflon’any sfafemenf
perTaln;ng To The enquary whach she mIghT have giien._ Therefore There :
Was: no. [ndependenT ev:dence admass1b!e aga!nsf The appelianf whereby
it could be effec?ave!y argued ThaT The conTen+1on as sef ouf abovc was
val;d. :"'"‘ | |
Thereaf?er The ResxdenT Magtsfrafe had To concern hlmseif
only w:fh The quesTion wheTher in aIl The c1rcumsTances of #he case The
appellanf was 1n posseSSIOn of spec:fied currency, so as fo be |n Breach _
of: The Exchanﬂe ConTroE Ac? bearlng in mind fhe commenfs of ROblﬁSOﬂ,-P-uﬂ_.
in +he Judgmenf of ?hts CourT tn Dav1d Lowe, supra. AT page 6 Thereof
he sa;d--"-' : : el S - : . :
i "En cases of Thts nafure rarely WIII the.
_;__¢:prosecu+10n be able to adduce eVIdence
oiof theitime i whenthe: meney cameg’ info
- ~the hands of the accused. Accordingty
o boththe: existence of “the opporfunity
ot make:the offer and the failure +e do
. 50:-has o be based on presumthve
. gvidenca. o In that regard conStderaT:on
wioshould be given: +o alkthe relevant
.o clrcumstances: |nctud1ng theamount. of o
o currency, -the person's: situation’in’ Ilfe,~*9
- his accupation, the: piace where_fhe
o ooforeign: currency: was: found and’:any-
"hﬁ_explanefion offered by ?he accused.
Ana!ysrng The evedence |n The :nsfanf case fhe firsT ponn+
: whlch af?rac?s aTTenTlon is" haT unlake in DaVId Lowe, The appelianT
admaf?ed Thaf she had recetved The currency some. days before tT was:
found by The poitce. There is Therefore,_tn our’ vaew, no need To |nvoke R
presumpftve ev1dence |n This case To atd The reso%uflon of when she
recexved The currency, and of fhe exasTence of The opporTun;Ty To make
an offer and fhﬁ failure Te do so. tndeed due welghf musf be 4|ven To ﬂf
The facT when +he amount of U, S $200 OO was fcund in The drawer of the.
wardrobe,y.by_ConsTabEe.Woothuse, The appeilanT;reporfediy,saldjfhaf--

- that money was. hers and that she had recelved it as-a present cn
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Thursday, The 315+ day of August, 1978. Curiously enough; when the
sum of U S $6 246 00 was found beh;nd the stove in The klfchen, The
appellanf did not Then Tell ConsTable Peter Ebanks when she recelved

it |nTo her possessxon° Aifhough she Toid him upon his eanIry that
it belonged To @ nurse name Regennas who works aT The Chlldren s
HOSpITal, she did not say when Regennas had given it to her. Even‘ﬁf
this failure so to s+afe was because no eepropriafe question was asked,
at that Tlme,Anofe must be Taken of her sTafemenT in the interrogatories
administered by Sueerlnfenden+ L.A. Buchanam on the 5th September, 1978,
she ?hen said she had been given the money by a fr1end Regennas,

"on Friday fst Sepfember a8 +o purchase a home. She denied being
The agen+ of Miss Regennas; she was just a friend. She eleborareeben
this rece}y;ng of the currency by relating how +hey‘bo+h +rave![ed:from
Kingsrenhfo Savanna-la-mar. "She rehain”ﬂfhere that night, gave me 2
package with U.S. $6,456.,00 she asked me to heep the contents unfilrher
return from Negril.“ This-noney Qas counTed before the appe[lanf drove

Miss Regennes fo her stop. Significastiy, her evidence states: "Money

fcund m The drawer and in ’rihie stove all’ Pa‘f and Earcel of ‘i'he same

Dackage" ' A Telllng rcmcrk whlch !neVlfaer, would induce The thought G

+haT in facf she received ail The currency on Thursday, the BRST Augus+
1978 and not on Fr:day The Ist SepTember, 1978, lV‘Eie that as It may, even
it lT iss apcepTed that she did in fact acqutre the currency on #he laTTer
daTe, the enquiry is whether the Iearned Resident Magistrate was right in
finding‘her nuilry on Coun+ 2 for‘reTen+ion of speciffed currency. |
The sequence of evenTs ieadlng up to the dfscovery of the sum
of speC|1|ed currency is inTeres+1ng for the !lghT which it throws on the
Aquesfton of opporfunnfy to make an cffer as well as failure to make an
'offer._ She took The money w;Th her every n|ghf when she left home to
perform nursrnn duties ef the Savenna le—mar Hosplfei.: On her ‘return home
nex+ morntng she would put the money under her plilow.‘ When'she reTirea

f‘J

to sleep, she said, "[ removed The package_and_pu+ :T in The drawer of the

J ! .
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wardrobe.“"lnfacf on- Monday The 4Th Sep?ember, 1978 after The Tussle;f.=
' wnth Owen Lawrence: “she removed +he money from The drawer and hid nT
..underneafh ?he stove where 1 fhouth he. could nof f!nd [T.“ ThIS*
-remark as JUX?BPOSGG wnfh The evsdence wherein she said ThaT affer sher'
..had eJecTed Owen Lawrence from The house he was a+ The gafe from whereV;gf'
' he walked away.v She Then said Thls-*3 S .
| "immedla*ely i wenr fo nelghbour‘s heuse
.. and: phoned- for potices Mr, Ebanks: !~ :
i phoned.: 1 phoned and-asked: for Mr.: Ebanksf
| removed the money from the drawer and o
+hid it underneath the stove where |-
.. thought he could not find it. Poiice
A;k.'came IaTer. f agaln make a reporT 1o fhem "
f_ContexTualLy .one: Is lead To enquere whe#her she was hndlng The money from
the pcfiqe lf se, why? ' s ST
Owen Lawrence had firs+ come To her prem;ses af 9.00 a, m., on

" the: 15T Sep?ember, 1978 : Pe left buT refurned aT Ti OO a. m. on The same--. .

.day, The appe!ianr made her: repch To The pellce af 2 00 p.m. on fhe

' same day.. AfTer The po!lce arrlved :'|T\ Owen La\.u'rence,l who Lﬁﬂmsiee

-

Tha+ he had glven The appellandiu S $17,000_003ih:fhe expecfafloh'thaf

e e

would give h|m J$34 OOO 00 an reTurn, she dented haVing any suchéa;."

-~ money for Lawrence, and 1nv1+ed The poiace To search her house.
R .

According to her The search s+ar+ed lmmcdla?e¥y af?er her dental abouf

havqng money for Lawrence.- When The money was dlscovered, and fhe poj;ce:.

I

'-cha!¥enged her denial ln The Iagh? of Thls d!scovery, she exp[alned her
,deniat a5 based on: The fac+ Tha? The polace wouid have given Lawrence Theﬁl
: money.- She repeafed in: her eV|dence The cbservaflcn by one of The
3“olscemen who bei:eved Thaf The Three parcels of The currency be!onged Tef:'
..Owen Lawrence.r Pecu!iarty, under cross~exam1na+?on she: sTaTed “I dcubf
Thaf 1 had remembered The presence of The forelgn currency-;; Confllcflngty
;w;fh The asserflcn.A"t Told Them i :had-a. package in The-house, Tha+ The
'”package d:d no? be{ong fo me..,nu,ggm-;jyrg ]a;F ' | |
Aifhouoh she denled Tha+ any search warranf was:. read fo her, e{e.'
There is-in;ev!dence.a search;warrantx(Exhibif;9)_wh|ch.Consfable_Ebanksef
and Woodhouse'said'was read to her-peroreafhey;carriedsouf.fhe_aufhorised-f
search of her home and in her presence. In eny event it is inconceivable

- That the appellant could have_been_so_quick!y_oblivicus_of'The.spec}fledf_- -
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currency in her house given The’Traumafic occasion which she said in the
first place occasiohed her compiaint to the police. No right thinking
legal tribunal asSessfng the evidence in This case could have disregarded
the importance of this Dieee of eQIdence. Certainly her answers as noted
in the interrogatories, whers" They referred to her actions after she had
ejected Lawrence from her house tells a powerful sTory against her
doubting whether at the material time of search she remembered the foreign

currency. She said she "put the money in a folder and put the fclder in

@ drawer in my wardrobe, then gdf"in touch wifh‘police B

..--mg-r-

S

by Supt. L.A. Buchannan who edw;nlsfered Thﬂ |nTeergaTor1es on That
cccasion, _The question then arises when was. i+ really that she put the
currency behind the stove? Was i+ immediately after she phoned the police?
Or was it in the inferval of +|me between when Constable Ebanks and
Woodhouse [efT the appellenf‘s home, went back to “the Savanna-|a-mar Police
Staticn, ob+a|ned 2 search warrant, and the time when they returned to
effect the auThorised search? At whatever time it would raise in the mind”
cf the Tribuﬁal seized of the evidence ths question of why this endeavour
fto conceal, ehé‘whefher iT is not a cecgent consideration regarding the
truthfulness of_jhe appellanf,,wifh regard othe underlying purpose of
her possession Sf the foreign currency.

Along with this mus+ be conSIdered hef sTaTemenT that when

Miss Regennas gave her the money, iT was on the undersfending that the

e oA e =
.,._._f . e ]

appellant would keep it for Regenncs until The TaTTer re+urned from Negril,
There i$ nd evidence whether Regennas did’ go back to The appel!an#'

home at all after this, buf significantly she was Interrogated in KingsTon
on the 7th Sepfeﬁber, 1978, A factor which inferentially, would put the
lie to the claim by the appeliant that she was handed Tthe money to hotd for

a specific purpose; which as far as all the available information goes was



unlimifed'by tTime. In the meanTime~$he-appelfanT did noTaoffer-The money_f
To any bank a!Though There were Two banklnq dafes - SaTurday and, Monday;r__
-avaniab[e for her ?o *ransacT lawful business. iT 15 noTed ?haf durjao
: hts subm;ssion To The Residen+ Magisfra?e Mr. Phtpps satd Thaf i
: Savanna—}a-mar The eTfecflve bank:ng pertod tS Two hours on a: SaTurday.
**This was In 1978 The morey was Giscovered affer 2.00. Ps Ma-.0N, Monday aT
_wh;ch Tlme The hours of banklna fcr The day had expired | |
Secflon 5 (!) of The Exchange ConTroI ACT reads as follows*
5 (1) "Every person in The lsland by whom or.

to whose order (whether directly. or .

.nndlrec+ly) any ......._spQthued

currency in the form cf ncfes is. held

in-The Esland but who  is npot entitled: .

o sell or procure:its sale. shal noflfy

_the Minister in writing. Tha? he: so holds. i -
Tha-i- '-l!--:--nt CUFT‘EHC\/- (emphaSIS m'ne)

In +he cIrcumsTances The conv!cfion on CounT 2 was an. appropriafe _.'
~and proper conciuslon To The Trlai s |
Wc were asked To glve conSIderaflon To The quesTgon wheTher i?
would bc open To The Cour+ a? Thls sTage +o subsf:?ufe (pursuan? To Secf;on
24 of The JudtcaTure (Aopellafe Jur;sdlcfion) ACT a- verdicT of gu1|Ty on
_fCounT 3 whlch refers to Sec+1on 5 (1) of The Exchange Confrol Ac+ for +haT
made ln The Cour+ be!ow pursuan? +o Secfion 4 (i) ?hereof tT was agreed
.by bofh sndes +haT These are ai+ernaTtve coun?s.
”HiSecflon 5 (1) of The Exchange ConTrol AcT reads as foilows.
"5 (1) Every person ‘in The island by whom or
© Yo whose crder (wherher direcfry_or
~indirectly) any ... specified”
~currency: inthe. form. of motes; Isi helc.
in the isiand but who is not: enTITied
oo to sel |- or procure 1fs sale shall S
U notify the Minister in writing Thaf he .

50 holds that. .;..;.... currency
”I(empha31s mine) -

'-?:

”-in vlew of our decision on Counf 2 we do noT see. The necess:Ty

To make any def1n|+lvc deCJSIon on Thls polnT

Sl . R
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We would only point out that clearly the duty imposed by
Section 5 is not to sell, but tc inferm the Minister in writing, that
specified currency is being held, Furthermore, the statutory
presumption contained in Section 4 has no application fo the prosecution
of an offence under Section 5 and +the Crown is therefore obliged to
lead evidence the purpose of which would be to establish that The
Minister had not been informed in writing. Common sense would also
suggest that some reasonable oppertunity must be shown to have existed
for the accused to inform the Minister.

To summarize therefore the position is as fol lows:

(1) There was no evidence fo substantiate
the claim that appellant was not a
person entitied to setl the currency.

(2) What evidence exists incicates that
any purported ccntract of bailment
apart from any lack of precisicn as
to its precise terms, would in any
event in terms of the statute be either
veid or illegal.

(3) On such a basis it was open to the
Learned Trial Judge fo convict even if
he had accepted the expianation given
by The appellant as to how she came
intfo possession of the money.

(4) In the event, he rejected the explana-
tions, concluded that the money
belonged to the appellant and quite
properly held her to be in contravention
of Section 4 of the Act.

WHITE, J.A.

| agree. Accordingly, the appeal is dismissed. Conviction and

sentence affirmed.






