IN THE COURT OF APPEAL

JAMAICA

SUPREME COURT CRIMINAL APPEAL NO. 189/87

BEFORE: The Hon. Mr. Justice Carey, J.A.
The Hon. Mr. Justice Wright, J.A.
The Hon. Mr. Justice Downer, J.A.

R.

MARK BURKE

Mr. Norman Manley for applicant

Miss V. Bennett for +he Crown

CAREY, J.A.:

On the 17th, 18th, 21st September and 12th October, 1987 the

June 2, 1988

applicant Merk Burke stood his +rial in the Home Circuit Court before

Gordon, J., and & jury, and on conviction of +he offence of Rape was

sentenced o 5 years imprisonment at hard labour,

leave To appeal that conviction to this Court.

He now applies for

This morning, Mr. Manley, whc appears for the applicant sought

leave fo argue some five (5) grounds of appeal which were settled by

counse! other than himsel f.

Some of these, he zbandoned at the outset,

and as to others, he endsavoured to put forward some argument. But at

the end of the day, it was quite clear thet there really was no merit

in any of these ‘grounds put forward.

As an example of what we were asked to consider, Ground 2 may

be given, as illustrative.

IT was in the following form:



A vz, Thaf +he Learned Traa! Judge erred :n
R glaw when he’ directed The Jury as follows:

T YYou mav accepf all-or part of what a: wifness
. has told you: ' It is submitted: that ithe

. Q ?&i?”Tfo}:.CFedl7 of a'witness, 'in particular the

gy_COmpiainanu, is. lndivisible, s0: fhaf if +he
" JuryTaccepted Burke's evidence. that: he had’
Lo prior. lnTercourse with the. CompiainanT and

" disbelieved her on ?haf Issue, then. the Jury
" would bE entitied to. dlsregard her evidence v“
~in ?o?o as Tnis would go To her credif n

I# rs enough mereiy To men?zon +he ground fo demonsfrafe Thaf 1+ |s

wholiy MISCODCUIVGQQ- E+ lS plain Thaf The ?erm *The credif of a wu?ness‘~7-

-IS :nle:s:blef, {q a reference To The cred:f of one par?icular wl?nessﬁ'  5

o and as we 90|nfed ouT +o counsei Thrs occurred in The case of

‘R v Cassells whlch is, reporfed (1965} 8 m.L R‘.“7O Ir Thaf case, fhe'V"_'

: _'case-~-for +he compialnanf

':;in a momen? gav' one s+ory, whlch:di

' .appllcanT was charged for cul+tva?:ng ganJa and The evudence agains. hnmy_:-

”.haT.They had seen him

'Vf;pianfing.gédjéspiaﬁfsi :hey also den:ed, |n The course of ?hesr fesf:mcny,.; 

']5;Tha+ ?hey had in any way assaulfed hlP ciﬁcapsec”hjﬂ any anury.L There Sl

"  was evadence from The apnellanf showlng ThaT he nad recetved severe
 ?inJur1es and Thﬂre was medlcal ev1dence confirm:ng fhe |nJuries and
_dlsprov1nq ThaT such :nJurles hav:ng regard fo ?helr nafure could have

'”_been sus?a;nﬂd ln a *a!i as fhe po!tce offluers had conTended Théﬁff'.

“3 aFgumenTs before The Courf Then was ?haf 1f The poilce offtcers were o
:;7“-IV‘”9 as 1o *he ‘”auries Tnev had tnfiacfcd +hen fhey ough? no? +o be
 _beineved oh'fhe subsfan+ave maT?er as To whefher or nof The appellanf was

| :-plan?ing ganJa._ 1+ |s |n Thaf con+ex+ Thaf +h|s phrase mus* be apprecaa?ed.7:_'

' f+h|s case, and we Wili summar;ze ?he facts

d no+ adml? of le|5!bIliTy

Hcr s?ory was ThaT she was raped by ?he app[icanT a man whom she

' knew bu: WITH whom sha hud never had any ruia?tonship,_fnfimafe, or

jf:o?herwise.i On he ofher hand IT was The s+ory of The appt:canf fha+-~'




"he and she were deh," What we understand all that fo mean is that,
although he was_QeﬁYingffﬁaffhé"Had'Tnféf&éu?ée dE had.répéd her on
the day in gquestion, ThelrSa was an Inflma#e rela+|onshlp. Put. another

way, he was saylng, The rape IS denied bu? ;f The Jury ands That -

intercourss Took place, Then IT musT have been consanaual - P!ainly,
there really was ne basis for Thas ground . o

Tnere WES, anofhar ground pu+ forward whlch was in The »
foliow:ng form: . (GROUND 3) | |

b ieges TThat the Learned. Trial Judge s direction on ..
o the demeandur of Tthe witnéss’ ‘could have had:
the effect of confusing the Jury. in part, :
“when he directed, that 'at ber age with her
~obvicus. 1nfeiiigence, you may accept based -
“on what she has said, that sexual: tn?ercourse
;. did, Take place. and The persons she claimed- are_;-_
" her assailants'; this could have led the Jury .
~to ‘interpret- These words to: mean that once . . = .
Yhey believed her that sexual’ Tntercourse took | -
.x;olace, then they were invited to accept Thaf Tt
the Appel lant must have been one of her: ERTE SR
- .assallants.: It is submitted in any- evewt Yhat .
“the direction mus+ have hod the ‘effect of con—‘ﬂéf '
fusing The Jury

We would posnt out ThaT 4n The confexf tn whfch These d|recTIons were

ﬁglven, fhe Iearned Trla! Judge was explaining ?o The Jury whaf sn Iaw,

could amount +o sexual ln?ercourse, and sn ThaT COnTexf was saylng,_
+haT haV|ng re gard To The age and |n+eltigence of the vicTim, the: wnT—

ness’ would unders?and The meantng of ‘infercourse' and that wha? her

assa;lan?s dId to. her was To have sexuai 1n+ercourse Wifh her. _lT,_
_jmeanT no. more: and no less Than Thaf E+.cer1a1nly could-noT befunder—
stood as. a. dtrec+ion To conv1cT anyone.; He cer?alniy was not: confusang

“_jThe Jury nor cou!u The JUFY nndeﬁsfand fhomTYha# an obflga*len '

lnev:fqbly To find ThaT her assarlanT was gu%tfy of rape. So Thaf ground

:iagain had no. meri+

: .__ Mr. Manley bndCaVOUch, faan?ly, To bring forward ofher _
poinTs waThou? merIT and whaT we- wou!d say is*fhat s Thogend ofJThe,day
everything that could possibly be sald in favour of the - appilcaﬁT has

been said, and really, the evidence was quite overwhelming against him.



Tbe shor? facfs were._ On The ni9h+ of +he 4Th Augusf 1986 i

f;This youno !ady, and we do nof propose To glve her name, was waik|ng

| ':o:elong 2 road Headiey Avenue 1n ST. Andrew when she saw Thls appilcanf.

_who called fo her. When she wenf up To him, he puiled some?hlnc

':;resembilng a gun and commanded her +o walk she was Taken +o a yard

'-_nearby where four men xnciudang The appiican+ sexuaiiy assau!+ed her,

;each in Turn. !T was. 3 mos? reiot?fng and disgracefui ep:sode._ She .

d-a'eawas boxed her c!oThing was Torn off* she was hetd down af a!i T;mes o

.T_by Three of The men whlle The oTher man had his wi!l, she was gagged"
:f_ she was ThreaTened wi?h being sho+ and afTer aE! This, she was reTurned' '
:' To her home and warned by This epplscanf Tha+ her house would be burn? .
l_sdown lf she dared To make any reporT To Tne police. When The appilcanT:
was arresfed on AugusT 28 and cauTloned he is reporTed as saylng -

"A nuh ma alone rape her.“ HIS defence was ThaT he d:d no?rraporher n

aﬁﬂnfhe 4Th ThaT They were fr:ends and |ndeed had an |nfimafe re!a?lon-"_’

.v:shlp. Moreover, he malnTalned fhef on: The 15? of AugusT cerfa:nlv up e
= ':To The ls+ of Augusf They had indu!ged in sexuai infercourse. : |

Plalniy, The Jury did nof belleve a word he said.“ We

:'-have g?ven a: paflenT hear:ng To whaT Mr. Manley has had To say *o us. :f.'l.

' 'We have iooked very carefuily aT The summing—up w*+h whtch we can f:nd '
d no faul+ and in The resul? +he appE|ca+:on for leave wall be refused
"f:{and The Cour* orders Thaf The sen+ence begin +o run from The da?e of

_ZThe conv1c+|on.



