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IN THE COURT OF APPBAL

JAMATCA

SUPREME COURT CRIMINAL APPTALS NOS,

164/77 - R'
168/77 - Ro
70/77 - Re.
99/78 - R'
173/77 - Re

Ve
Ve
Ve

Ve

- MiRK SA'TYERS

LLOYD KNIGHT
DENNICK 3N0OWN
MICHLEL RILEY
VINC ENT HARVEY

BEFORE: THE HON, MR, JUSTICE LEACROFT ROBINSON - PRESIDENT.
THE HON, MR, JUSTICE HENRY, J.A.
THE HON, MR, JUSTICE KERR, J.A,

Mr. Frank Phipps, Q.C. and Mr. Williame for Sawyers and Brown.

Mr. Richard Small instructed by Miss Gloria Jones for Knight
and instructed by Miss M, Stewart for Riley and for Harvey.

Mr. G.R. Andrade, Deputy Director of Public Prosecutions
and Mr. M.J. Dukharan for the Crown. i

April 30; May 1 and 2, .1979: February 8, 1980.

KERR, J.A,

These applications for leave to appeal from convictions

for Wirearm offences" Breaches of the Firearms Act in the High

Court Division of the Gun Court were consolidated, heard together

and treated as the hearing of the appeals zs there was in the

grounds filed an important point of law ¢omion to all,

This was to the effect that the learned Trial Judge

wrongly admitted in evidence the certificatzs of the BalliéfiC$_Expert

.

without there being sufficient proof that taiere was service on the

accused of a written notice of

‘the intention of the proéecution to

tender in evidence the certificadte and of ¢ sopy of the relevant

certificate as required by Section 46, - Stbsection 2 of the Firearms

Acta
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The certificate of the 3nllistics Expert was tendered
aﬁd admitted in cvidence to prove that what was alleged to be in
possession was a fircarm in the cascs of Sawyers, Knight, Brown and
Riley and ammunition in the case of Harveye

Section 464 of the Firearms ict provides as follows:-—

"(1) Wotwithstanding snything to the contrary,

but subject to the provisions of subsection
(2), any certificate signed by a ballistics
expert shall, in any criminal proceedings, be

cadmitted as evidence of the matters so
certified, without the ballistics expert being
called upon to attend apd to give evidence on
oath.

(2) where, in any criminal proceedings, it is
intended to put in evidence a certificate as
provided in subscction (1), the prosecution
shall, at least threc clear days before the
proceedings, serve upon the person charged a
written notice of such intention, together with
a copy of the certificate, and that person may,
before the commencement of the proceedings, by
written notice served on the prosecution, object
to the admission of the certificate, and may
require the attcondance of the ballistics expert
to give evidence on oatha

(3) any document purporting to be such a certificate

© as is mentioned in this section shall be deemed

to be such a certificate, unless the contrary is
proved. "

The question raised hercin was dcbated and a considered
decision given by this Court in Supreme Court Criminal Appeal No.

199/77 = Re- V.- Hudson, delivered February 2, 1979

a Notwithstanding, Mr. Phipps sought\from this Court a

reconsideration and review of R. ve Hudson on the following grounds:-

1(a) That in so far =3 that judgment dealt with
the peculiar facts of thce case 1t was not a
binding precedent; and, therefore

(b) The general proposition stated therein ought
not to be reparde:l as a binfling precedent; and

2. Further or in the alternatite, if Hudson's
case is te be roegard.d as stating with finality
a general proposition of law such decision was
Wrong.e
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On this ~cpect of these applicutions there was a
division of labour: Mr. FPhipps in the main dealt with the question
of staré decisis while Mr. Small endcavour<s to show that in Hudson's
case the reasoning of the Court wa:z erroncous and the decision wrong.

Mr. Phipps submitted in ovf{fect that where a decision is
demonstrably wrong this Court has ,ower to review and reyerse that
decisioq; a fortiori where such a decision involves the liberty of
the subject. In support he referred to the following passage from
theirecent judgment in Resident Magistrate's Criminal Appeal Nog

163/77 - Regina ats. Daphne Thorpe vs. Zustace Molyneaux - delivered

Januvary 31, 1979 - page 73:-

"This Court should reserve the power to
correct its own mistakos and to refuse

to follow previous decisions when they are
manifestly wrong, and it is in the public
interest that they should be corrected. I
think that this Court has clready said as
much in relation to the 01ld Court of Appeal
in the Hanover Lgrucies case!

In Molyneaux's case the Court wias concerned with an
earlier decision given by the former Court of Apneal and this Court
has firmly expressed the opinion that juuprents of that Court are

not binding but of respectable persuasiveness, Accordingly strictly

speaking those observations of Carberry, J.A. made after an

industrious review of many cases from this and other Commonwealth
jurisdictions are obiter but they do accurately rcflect the attitude
of this Court as illustrated in such cuaces as R.M. Cre Appe NO,

53/74 - R. v. Jackson delivcred December 5, 1974 where this Court

entertained arguments on gquestions of law and came to a decision
contrary to that in the earlier cnsc of Hinds et al R«M, Cr. App.

43/74 delivered August 22, 197%, ~hick hnd denlt with similar
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questions., This is an unhappy preccicnt since at the time a further
appeal in the Hinds case was pending before the Privy Council. No
such situation exists here as there has been no further appeal in
Hudsont's case.

The Deputy Director of Public Prosccutions quite
properly did not challenge these submissions but confined his

arguments to contending that R. v. Hudson was correctly decided,

Because of the position of this Court in the juris-
dictional hierarchy of the Courts of this Country and the binding
effects of its judgments the Court ought not lightly to interfere
with a previous decision given not per incurian but upon due con—v
sideration of arguments presented and authorities cited,

On the other hand it would be contrary to reason and
gooa sense, would perpetuate an injustice, were this Court Inescapably
bound to follow é decision that wﬁs palpably wrong in a matter
involving the liberty of the subject.

Accordingly, full and careful consideration was given
to the arguments presented and in particular to the submissions in
relation to certain decided cases which were not cited or considered
in Hudson's case,

It is noted that -

(a) The arguments proceeded on the basis that
at the trial there was no proof of service
on the defence of the notice of intention
to tender in evidence the certificate and
of a copy of the relevant certificate.

(b) From the records no objection was taken by
the defence nt the trials to the tendering
and admission of the certificate in evidence,

(¢) It is not being contended that in fact there
was no proper ccervice of the relevant
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documents, but rather that there was no
"proof" by the prosecution of proper service.

Mre. Small in his critical analysis of Hudson's case submitted

that the Court was in error in holding -

"If thercfore a matter goes to trial and the
certificate is put in evidence without any
objection being taken by the accused or by
his Attorney, then it must be presumed that
the procedure laid down by Section 464 had
been followed, and an applicant cannot be
heard to complain successfully in this Court
that the certificate was wrongly admitted in

evidence,"

He further submitted in effect that the principle "omnia praesumuntur

rite et solemniter esse acta" is inapplicable to the failure of the

prosecution to comply with the requirements of the statute. More

positively, he contended that it was not competent for the prosecution

to prove & fact in issue against an accused by producing a document

without calling the maker., The prosecution may only do so if it ‘

falls within ohe of the exceptions to the hearsay rule or the
the

situation is specially provided for bz/statute; that the certificates

do not fall within the common law exceptions and it is only by means
of Secfion Lep of the Firearms Act, that the certificate was so
édmissible and accordingly the requirements of the Act must be
strictly folléwed; that a failure to prove the circumstances‘which

fall within the statutory presumption mezns any attempt to put in the

document must be in breach of the hearsay rule, Sec per Deviin J.

in Bowskill v. Dawson et al (1953) 2 A,E.R. 1393 at pe. 1394 and

Ogle Coe Ltd, V. Mangri Rajarine (1971) 17 W.I.R. pe 530, Therefore,

hé concluded the requirements in subsection(2) create a condition

precedent to the admissibility of the certificate; that it is

therefore immaterial whether or not objection was taken at the time
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since the Court had no discretion to adamit inadmissible evidence.

In support he referred to a number af cases including - R. Ve

Nichols (1977) C.L.R. ps 673 - Re Koscot (1972) % A,E.R. 829 at

H
pPe 833 -~ Rs v. Henry Wilson 8 C,A.R. p. 20. He also drew a distinction

between pre-trial matters such as the fiat of the D.P.P. (R. v. Waller

(1909) 3 C.A.R. 213) and the more fundamental question of the
admissibility of evidence which went to "proof of guilt," He further
submitted that had the legislature intended that progf of service of
the relevant documents Qas not a condition precedent, the provisions
would be differently worded and for illustration he compared this
enactment with other statutory provisions facilitating proof and in
particular Section 27 of-the Dangerous Drugs Act in which there was
no requirement for service of any documents on the defence,

Mr..Small was equally critical of the English case of

R. v. Banks 1 A.E.R. (1972) p. 1041 - on which the prosecution relied

to support the decision in Hudson's case; albeit that the Court of
Appeal in England arrived at their decision by a way of reasoning
different from this Court.. Mr. Small contended that having regard.to
the nature of the requirements of Section 46A(2) no gquestion of waiver
arose since the evidence was inadmissible for non-compliance with the
statute,

But another interpretatidn of Section 46A based upon the
aims and objects of the Section is tenable. The provision is clearly
for the purposé of facilitating proof in relation to the Ballistics
Expert's findings as contained in his certificate and which are not

being challenged.
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Although in éuthoritative works and Jdocided casés this
pertificate would fall under the exclusionary "hearsay rule" yet‘it
is®* not hearsay in the narrower sense of being sccondhand or reported
evidence since the facts therein contained arc of thg declarentts
own knowledge and of his opinion on matters on which his learning
and experience render him competent. Therefore the true bases for
inadmissibility would normally be (1)»the statement was not on oath
and (2) the party affected had no‘opportﬁnity of challenging it by
cross—examination Qr’otherwiée. Accordingly, admissibility is
expressly conferred by subsection (1) of Section 46A of the Firearms

)
Act in the words %shall be admitted! and subsection (2) merely

restricts or cuts down the 6therwise absolute nature of the provisions

in subsection (1). In that regard the purpose of subsection (2) is
clearly:-

(1) To inform the accused that the prosecution
intends to put the certificate in evidence,

(ii) To inform him precisely of what is alleged
therein by serving him with a copy of the
certificate.

(iii) To provide him with sufficient opportunity
to take objection or require the expert to
be called as a witness by the prosecution.

In our view whether the conduct of the defence in not
raising an objection at the trial is to be cdnsidered as a waiver as
in the case of Banks - (supra) or as & basis for the presumption
that the Section was complied with as in Hudson's case, in
determining the question raised in these apﬁeals, such conduct is of
cardinal importance. In that regard, we are not prepared to accept

without reservation the statement in Banks! case at page 1044 - tthat
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there is no room in a case such as the present to apply the principle
of presumed regularity." On the contrary we accept as a correct

viéw that compliance with the section is the serving of the relevant
documents on the defence and not "proof of the service." The defence
is inAthe best possible position to know whether or not there was
proper service.of these documents and it would be very easy to show
if it were nét so. Neither in the Court below nor in this Court has
there been any suggestion that the requirements of the subsection

had not been met - nor was'objectian taken at the trial,

In every one of these applications there was no challenge

to the correctness of the matters contained in the certificates but the

pature aﬁd conducf of the defences in effect were that the applicants
were never ever in possession of any of the exhibits referred to in
the certificates. With the faci}ity with which the issue of service
could be raised and no objection being taken when the certificate in
each case was being tendered it was open to the Court to infer a
waiver in respect of proof of service and to make a further judgment
of fact by drawing‘the secondary infqrence that this was indicative
that there haa been compliance with the statute,

On the other hand thé guestion of waiver.of the entire
requirements of the statute can only arise if it has been shown that
there was in faét a procedural irregularity. In Banks'! case it is
not clear what was in fact held to be waived but_from the language
used a fair interpretation is that the waiver extended to non-
compliance with ﬁhe requirements of the Act and not merely to
dispensing with the proof of service of the relevant documents. We

can see no objection to the accused ndri=ting in open Court service
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of the documents and so obviate the necessity of calling a witness
to that fact. Indeed, proof of service was not expressly required
by thé Act, If this interpretation of the waiver in Banks' case
is correct fhen the reasoning in Hudson's case is to Ee preferred.

It was further contended that the Jourt was wrong in

(:> Hudsonts case in holding thatrthe‘cndbrsement‘of service on thLe
certificate tendered in evidence was sufficient prodf of servio;e
by virtue of Section 59(1) of the Evidence Act "as the notice

required by Section 46A(2) of the Firearms Act was not "Process

the Court."

Section 59(1) of the Evidence Act rcads =

’ "Notwithstanding anything in this or any law
contained where any summons or other process
of a Court is served by a Constable or other
Peace Officer, or by a Bailiff of any court,
the service may be proved by endorsement on
the original or a copy of the summons or
process under the hand of any such person
effecting the service, showing the fact and
mode of the service of such summons or

prOCGSS.-.-..-.-..--.o.-o“

In Stroudts Judicial Dictionary -~ 4th Edition Vols. &

- page 2129 ~ 2130 =
tprocess”" has been defined narrowly as -

(2) Meeveeess the doing of something in a
proceeding in a civil or criminal court,
and that which may be done without the
aid of a court is not a "ProcessMeeecseee

and widely ~
M, eeeees in its broader sense, may include

all proceedings in the course of litigation
1

¢ 5 0 0008000000900

(j) See also "yords and Phrases legally defined" -~ 2nd Edition page

485 - wprocess of Law."

The term "other process of a Court" in the Section may

generously be interpreted to incluic +11 process issued by or
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under the authority or order of.the Court, or by an officer of
the Court, gr any process which required routing through the
Court to be effective,

There ié nothing in Section 46A of the Firearms Act
which expressly requires the notice to bo issued out of the Court
and in the absence of evidence of it being so issued we would be
unwilliné to hold that it was a "P?ocess of the Cbuft;“ This
finding of the Court of Appeal in Hudson's case was however in
respect of the peculiar facts pf that case and did not in any way
affect the general proposition considered above,

Finally in these circumstances may we say it would be

‘unrealistic to ignore the probabilities that the notice with

copy éertificate was served in each case as required by the
statute and an absurdity to allow these appeals on grounds which
fail to present any real faotuﬁl basis from which it could be -
held that there was any prejudice or injustice to the applicants
at their trialsf

As was said in Banks' case at page 1046:-

"We think it important to observe that the
object of the proviso to S. 2(2) of the

1962 Act is twofold, first, to let the
defendant know precisely what is alleged

as to the alcohol content of his specimen
and secondly, to provide a sufficient
opportunity to enable him, by requiring the
analyst to be called, to challenge the
relevant allegation., It is clear that if
the defendantt!s complaint at the hearing is
that he is ignorant of that aspect of the
prosecution's case, or that he has had an
insufficient opportunity to challenge the
contents of the certificate, he is under an
obligation to object to the admission of

the contents of the certificate before it is
put in evidence. If he does not do so there
is no indicaticn that he has been prejudiced
by the prosecutor's fai’ure to satisfy the
requirements of the yrzviso to S. 2(2); and
the absence of su-a prejudice is revealed in
the present casa, !



In coming to this conclusion, it must not be taken zu
any encouragement or approvsl - f lexity on the part of the
prdsecution or of obvigting the necessity for complying with the
requirements of the provisioans o»f the Section.

For these reasons we hold that Hudson's case was
correctly decidedAand this comvon gronmd of appeal in each case
fails,

Re: | 164 /77 - R. v. MARK SAIYIRS.

168/77 - Re V. LLOYD XIIGAT.

The appellants were charged jointly on an indictment

- containing five counts.

Counts 1 and 4: - ﬁilégnl nossession of a firearm,
Count 2: - hkeobery with aggravation,

" 3 - Youndinz with intent.

" 5 — Shonting with intent,

Sawyers was convicted on counts 4 and 5 and sentenced
to imprisonment for life and 15 years hard labouf respeétively -
and Knight was convicted on 2ll five counts and sentenced:-
on counts 1 and 4 ~ imprisonment for life; counts 2 and 3 - on
each 10 years imprisonment with hard labourj; count 5 -~ 15 years
imprisonment with hard labour,.

The facts:- Allen Mit=hell oa February k, 1977, abéut
midnight drove and parked his minifbus in his yard at Yancy Place,
St. Andrews 4s he was about to leave the vehicle he saw three

men approaching - his suvswmicion ~r- =3 . he turned up the glass
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and locked the driver's door on right side ~ the other doors

having been already locked., The three men came to the driver's

side and one pointed a firearm at him and said open up - he

_ identified that man as appellant Knight. When he didn't obey

guﬁ shgt‘shatfered the glass and another shot hit him in the leg.
Fn response to their demands he took off his watch and

handed it‘tp them. He then open the left hand door~and ran -

while'rﬁﬁﬁipg he was shot in the wack - he took refuge in a

house oﬂfthe premises, At the time there was electric light on

‘the qutSidé of the house and his motor vehicle headlights were on

aﬂd“féfle¢ted from the walls. He identified Sawyers as another

-‘of;tpeiménfand that he too was armed with a firearm. The fire-

,arms heféaﬁlwere short guns. The third man's body he subsequently

“saw at the Kingston Morgue. He was hospitaiized until February 7.

That day he went to the Olympic Gardens Poclice Station and on

enter?ﬂa'he saw both appellants among others sitting on the floor

and he went and spoke to Lumley - and in their presence and

hearing he identified them to Lumley as two of the men who held

him up. He had not known them beforc the night of the {ntedont.
Junior Hurd, Mitchellt's mechanic found a bullet in the mini-bus.
Mitchell was éross—examined at length aé to the conditions
existing at the time of the hold-~up and of his subsequent
identification at the Police Station, Détective Keith Gardner

Oh February 7, accompanigd by Constable Jacent Edwards and another
Officer went to 2% Dewdney Recad, St. Andrew as a result of certain
information they had. After parking their motor vehicle Gardner

said he entered the premises on fu~t folliwed by his companions.
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On entering he‘saw three men - two tooctiher and the other about
2 -3 yardé away. They were looking thr ush holes in a wall
which divided the premises from a park. Avpellant Knight who
was cne of the men‘shouted "Police" - the two men looked around
and gnetﬂaa aféun'in hié hand, Appellant Sawyers and Knight
-then said "élap;the,boy Moqnéy." He Garcdner had his service
pistol in his hané gnd in the exclange of gun fire he shot Mooney
in the neck, .#é;ﬁellvand Gardner took from his hand a .38 Webley
and‘Scott're§§lfe;,fzi£ had in one Spent shell and four live
"roﬁnds. Frém ﬁiﬁfﬁbéket he took ter rcunds of .38 ammunition,.
" He also td@k;féém:him tWo gold rings and a wrist watch, Mooney
.died'f;om‘injﬁti;f*qardper arrested taem both for illegal
possesSioﬁ of?él?éjearmrand shooting with intent., Both men
were then takgn to the Olympic Gardens Police Station, The gun
and bullijet':'s.rw';e-re‘ submitted o the Ballistics Expert Rupert Linton
who found thgtrthg revolver was in working order and was of the
opinion thaﬁ_it had fecently been fired and that the rounds of
ammunition were live, |

Constable Jacent Edwards gave evidence generally
corrobative of Gardner., Both Officers were extensiveiy Cross=
examined as to the layout of tﬁe premises, They denied the
guggestion that Knight and Sawyers entered the premises after
them or that Mooney was alone when he was shot by Gardner,

Detective Corporal Lumley then of the Olympic Gardens
Police Station gave evidence to the effect that he spoke with
complainant Mitchell at the Kingston Pubiic Hospital on Feburary 5,

at 8:00 a.,m. On Feburary 7, =t alout 5:45 p.m. Mitchell came to
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the station. At that time both appellants whe had been brought there
earlier by Detective Gardner with others, in their presence and
hearing Mitchell idéhfified them as two of the men who held him up
and shot and robbed‘hiﬁ;:‘When they were identified they were among
a groﬁp of about'fiftééﬁ?féilows'brought in and they were not at
. that time in handcuf&s.‘ Appellant Kﬁiéht in his sworn testiﬁpny
denied knowing Mooney and:§§er béiﬁg,iﬂ his company. He is a welder
and in February 1977’.ﬁ¢iﬁégiworking with West Indies Home
Contractors, Appéllgn#iééﬁiéfé; he knew as a tailor. Qn Feburarj
7, he met Sawyers on be%é@éii#béd and both of them set out for
Sawyers' home at Rhoden Cfeééent for a pair of trousers Sawyers had
made for himf They weféﬁéakiné“éhort—cut through premises on
Dewdney Road when héigéW:éF?bliceman with a gun in his hand and he
heard an explosion from the Park side of the premises.. The Policeman :
ordered them tovéo £o't£é:féncé arnd wﬁen he went there he saw a man

lying on the ground. They were scecarched. Nothing incriminating was

found on theﬁ. Co?poral Gardner, however ordered them to be taken e
out to the lane and from there they were taken to Olympic Gardens
Police Station, There they were put to sit oﬁ the ground by

themselves, ILumley, Mitchell and anothef came to the room where

they were, Mitchell asked Lumley where they were and he Lumley

pointed them out, He had never seen Mitchell before then, 1In
cross—examination he denied being with Mooney or saying "Clap him

Moonéyv" Mark. Sawyers gave evidence along similar lines. He denied

knowing or ever being associated with "Mooneys" Allen Mitchell
when he pointed out Knight did not say anything about him and it was

only after Lumley's prompting that he included him.
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Orr, J. sitting without a jury in his summation said:-

"I have listened to the addresses very
carefully, and as I have always directed the
Jury, where more than one person is charged,
each case must be considered separately. Takingy
the first three counts, in respect of the accused
Lloyd Knight, I am satisfied so that I feel sure
that Knight was one of the persons who held up
Mr. Mitchell that night ¢nd robbed him of his watch,

As regards the accused Sawyers, different
considerations apply. On Mr. Mitchell's own
evidence, he had the least opportunity of observing
Sawyers, I also have to take into account his
appearance; he said he did not hotice his hair that
night, T think if anybody looks at him that is the
first thing that would strike them; so on those
counts, Sawyers is not guilty.

) Identifications The evidence is that

Mr. Mitchell went there, at the hospital, he had
been advised to do so at any time; he left,
Sergeant Lumley said he did not know, he did not
expect him and he was surprised when Mr., Mitchell
came and saw him, and I am satisfied that this was
not any contrived identification, but Just one of
these things. It may have been more desirable if
they had othér accommodation for persons waiting to
be processed, and I donft find that there is any
impropriety in the manner of identification. So on
the first three counts Knight is guilty.

Now, the fourth and fifth counts deal with the

‘event at Dewdney Roa? or Dewdrey Lane, Again I

have taken into accovat all the discrepancies in the
Crown's case, chiefly between Corporal Gardener and '
Constable Edwards, and I »refer Corporal Gardener's
evidence because he has quite frankly admitted 'yes,
I did not park the car there, I went there.,! I want
to utilise the element of surprise, I find that
these two accused were there, they were looking
through this wall into the park. I don't know what
was happening there but something was, and I accept
that they did say 'Clap him Mooney', and that the
meaning of 'Clap him Mooney! was 'to shoot him
Mooney.!

I reject all these alternative suggestions that
have been put forwarde I think that this was the
right one and I find them both guilty for possession
of the firearm and for shooting with intent. I hold
that those words were sufficient encouragement for
them to be held as participants in the offence, and
of course under Section 19 of the Gun Court Act,
they are also guilty of possession of the firearm."

These findings are amply suppocrted by the evidence. We find

no merit in the other grounds of appeal filed on behalf of these

applicants,

Accordingly, the appezls are disviss- . ani the convictions
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and sentences affirmed.

e

Re: . 70/77 - - R.. V. DERRICK BROWM,

n;,gnhbeoenber;ZZ,'d977;;ahoutlj0560;a.n,'ﬁhe.eppel;énf'was:
%heaniilioniriaer/on e_Hondeimotor4c§oieeé£;venib&‘one ﬁo&‘wiiiiens
alonéﬁ;he“n;invroedkfron'Carewinnht;?sneet River?in Weefnoreiend.h
Défefﬁive Inspecﬁor Garnet baley who was in a Toyofa motor‘oar stopped

them at Pipers Corner. Brown had with,him,g;b;aok bag. ‘According

to Daley in his evidence he took the bag from Brown and opened it.
I3 ?M N l"L ‘ , ':L'\\f‘: ‘,7 'M‘“"' r : o . .
As he did so, a twelve gauge cartrldge fell from it - . he 1ooked 1n

it.and sawfanother oartridge and a home—made_shot—gun.v'He eautioned
both men gnd asked to whom the ar* icles in fhe bag belonged.” Brown

said "I and I and W1111ams echoed the u“r<se T and I." Brown

R

further said‘"Free up black man,'

. L R
AR S N ¥ AL Ly LRI el o

Both were arrested and jointly charged for illegal possession

. gy e
Vs .- Cre e T ; sy
N S ¥ {‘ LRSS Lo

of flrearm and ammunltlon. Daley éenled the °uggestions (i) that
~:‘:‘._;-;~;1,\~_;~ ‘;:'.;r TR Y R NS ey 2 P o . i ,m.;\‘l;ﬁ‘_‘:x e ‘ ¥
he had previously threatened appellqnt to trim and send him back to

where he came from because he has a bad 1nfluence on the youth°

Choem o n Ut T oy BT s hee T i e e e e e
(ii) that there was no gun in the bag.
' L S A R o o S A

-.“The -appellant gave evidence to the effect that on the morning
in qnestion he had the black bag. A fellow rice farmer asked him

IR [ERTE U P

to take some rice to feed his birds and fowls and gave h1m the bag

R ol o + 3 . ! . . t . Tono 4
to carry it. He placed a towel in bag. There was nothing else in
VW g T e T : ‘ B

the bag. He was drrested for a small cuanti®y of gangz. There was

no mention of a firearm up to wk2n he wi.s lulin to the Savanna-la-mar
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Police Station, No firearm was taken from the bag when he was
stopped at Pipers Corner. He denied seeing a twelve gauge
cartridge fall from the bag. He called as a witness to ﬁis good
character and his work with the fouth Corps Robert Carr.

Both appellant ard Williams were.convictgd by the learned”
Trial Judge who held that they were in’joint.possession. This
Court however, allowed the appeal of Roy Williams ané qﬁashed'his
conviction. Apart from Williams' echo of the mystic phrase "I and
I, the evidence ?ointed to the bag being in the exclusive
possession of the appellant.

On the evidence, we find no mgrit ig'thé origigal
grounds of appeal.which complained generally that the verdict
was unreasonable,

Accordingly, the appeal s dismissed and the convictions

and sentences affirmed,

Re: 99/78 -~ R. v. MICHAEL RILEY.

Constable Roﬁald Watson gave cevidence that on Januéry 21,

1978, at about 1.15 a.m. while on mobile patrocl along Windward
Road in Kingston, along with Constable Lawrence and Military
personnel - saw the appellant and another man who were walking along

said .
thg!road turned into Portland Road. He turned his Yehicle
into Portland Road - stopped and searched appellant and found in
his right trousers waist, a revolver -~ which according to the
Ballistics Expeft, Rupert Linton - was "a .22 Calibre (short) "Eiig"

blank revolver, model."Mondial“ 99¢ 2 7/16 inches barrel, double

action; 8 shot smoothe bore missing Lackstr-m, screw and extractor rod

A amama, e ———— o % aen .
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head nut, paper tape wrapped arcund grips, blue finish, se}ial
no. A—64204." ceseees "Further examinétion and test conducted on
Exhibit "An, disclosed that it was converted and adapted to
chamber and firé .22 calibre firearm ammunition loadéd with bullet
and to disc‘harg'e deadly missile through i%s ba'rrél,.by the drilling
of the.blockage out of its barrel and tﬁe drilling out of the
chambers in the rear and of six to the front, adépting the
chambers for the loading and chambering of,.22 calibre ammﬁnition
loaéed with bullet and.the passége of bullet from tﬁe six chambers
drilled out in front." ‘. -

Watson denied the suggestions (i) that no gun was found
on the appellant (ii) that the gun was first shown to the
appellant at Elletson Road Police Station, Watson'é account ‘was
corroborated by Constable Roy Lawrence in every important particular,
Riley in his unsworn statement from the dock said in effect that
he and another youth were on the road when Police stopped them
and questioned him as to wherc he was coming frdm and where he was
going. Notwithstanding his answer they took him to the\P?lice

-

Station - produced a gun and framed him for possession of it,
We find no merit in the original grounds which were in

general concerned with the probative value of the evidence for the

prosecution,

Accordingly, the appeal is dismissed and the conviction

and sentence affirmed.

Ve
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Re: 173/77 =~ R. Ve VINCENT HARVEY.

In evidence Constable Hemmings said that on March 22,
1977, at about 7:00 pe.ms he was at a restaurant parf of a snacks-
and-bar business on East Street, Old Harbour when the appellant
came in there and was walking towards the bar. His movemeﬁts
aroused his suspicion so he stopped him, identified himself to
the appellant and proceeded to search him. In the~course of_the‘
search as he took off the'appellant's cap he heard the sound of
objects falling on the ground ~ he loocked and saw fhrée cartridges
which he took up, showed to thé acéused and chargéd him'fqr
unlawful possession of ammunit;on. The Ballistics Expert,
Rupert Linton, to whom they were submitted, for ammunition -
certified that they were live ammunition. In cross-—examination he
said there was fluorescent lighting in the building and there were -
five other persons in the snack bar ; three on the customers! side
and two around the serving counter - that he picked up the
cartridges about a foot from where apre¢llant stood and all in a
radius of 1% feet, and appeliant was about five yards from the
counter where the customers were drinking. \The appellant's case
was to the effect that he was never in possession of any ammunition.
In his sworn testimony said he went in the shop to buy pine julce
when the constable came behind him and started to search him -
he wvas then by the counter. The constable took off his cap and
then took up some things off the floor and asked, "Where you get
these things from?" He told fhc constable taat it was the first

he was seeing them, In supncrt .f the original ground of appeal
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that the verdict was unreasonable having repgard to the evidence,
77 appellant's Attorney submitted that in the existing circumstances
as described in the evidence the inference of possession was
unreasbnable. In particular the constable admitted that notwith-
standing the lighting he did not see the objects falling from the
appellant but it was only aftqr he hecard them hitting the fioora.
he looked and saw them and there were other persons in close
proximity. Accordingly, the inference that the cartridges might

come from some person other than the appellant could also be drawne

The learned Trial Judge, sitting without a Jjury made the

: following findings:~

seesseseess"I believe the Constablets story as to
the facts, that when he pulled off the hat off
your head he heard the sound of the bullets
falling and also that the nearest person was five
yards, these other persons, I am compelled by an
irresistable inference that the bullets fell from
your head, whether from the hat or somewhere on
your head and that they were in your possession."

We do not share Counsel's view that such a finding is

unreasonable,

Accordingly, the appeal is dismissed and the convictions

and sentences are affirmed.






