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i THE COURT OF APPEAL

SUPREME COURT CRiMikaL APPEAL WOS. &3, 58, £1/91

BEFORE: THE HOW. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE FORTE, J.A.
THE HOW. MR. JUSTICE WOLFE, J.A. {(&g.)

REGIKA
VS -
MARK SUTHERLAD
IVAN WHYTE
LEROY McLEAL

Hark Sultherland and ivan Whyte unreprescibod

alvin Mundell for appellann McLean

Hichael Palmcer four the Crown

Sepvember 22 and Ocrtober 12, 1992

WRiIGHT, J.A.:

ip refusing the applicaticns of MMark Sutherland and
Ivan Whyte for leave Le appeal che single judge gave the
following Loasons

Trhe mode aissue in the case was that of
vxuu“L identification. in his summa-

ion Lh Learned Prial Judgn adewnjuaiely
sath with that issue and the jury

decid the issue against : agplicanL“.
Tie verdict cannot be proparily aisturbed.

Having reviewod Lo records oursclves we seu Do reason Lo
disagres with that conclusion. These applications are,
therefore, refused. The facts will appoar as the appeal
of Mchean is dealt with. The sentences of Sutherland and
Whyie are cordered o commence on 2nd Octeber, 1991

Loyroy MoLoan

Basod on the verdict returned by the jury, leave to
appeal was granted to this applicant. X brief accouat will

suffico.
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The three spplicants were fried before BEllis, J. aad
a jury in the Saint Thomas Circuit Court on July 1 - 3, 1991,
cn an iadicimeni containing three coanis. The first
count charged all thrve applicants with Robbuiy with aggrava-
tion; tha sgcond coune charged McLean with Rape and the  thircd
count chargoed Sutnarland wiih Rape.
AL about 1:30 during tne carly moerning of hovember 6,
1591, Gloria Paul, # shopkeeper, who lives abt Hillgide in the
parish of Saint Thomzs, along with her four childroen, was
discurbed by the smasning of bor room door and thercupon sae
switched on the lighi o her room only to be confromted by a
man who was subscguontly idoentificed as thoe epplicant Whyta.
He was then sbout five feot Lrom her and was armed with o
muchete. He prompily demanded money ord jowoellery. She gave
him two chains and ho bolped hinsclf o abeut six hundred
dollars (3600) from & box on a dresgar.
At nis commond she opened tae living room door and
wont out onto Cho verandah whore sbe sow Uwe men one of whom
was subseguently igontified by hner diughtoer Pauline Gray as
Sutherland who was armed with 2 knafc.  idss Gray was alded
in her identificnticon of Sutherland, whom shoe did poi kpow
before, by whe ligot from the bedrocom. She had also boen
alerted by sounds on the outside and hod swiichod on lights.
The men hold the famaly boscags going from room Lo room
collecting jewrllony, casi, c¢lecirical applicaces and grocerias.
Bventunliy Sutherland, according Lo Pauline Gray,
grabbed her sistar D.R. by the hair and oragged ber from
the room whorce they were all gatheroed., The avidonce of D.R.
1& that as she reached the door o man standing there, whom
Pouline said sihc saw bot whose face she could not see, LoOK
fer from Sutherland and caped her. D.R. did not sew the
frice of that man bul sba said ho was dMcLoan. No one else

but Sutherland wos present ducing this act of rape. Sutherland
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thon procecded o rape her but unfortunanioly for him he was seen

in the act by Puudine and her mother 2o they were taken through
that room., Whyta, who appeared o b th rang-leader, orderod
Miss Paul o opoo tho shop after which Molean entered the shop
and toek out goeds which were passed Lo LGutherland who packad
ithoem in bags.

Iv was sbhorily after 3:00 a.m. watn it was realisaed thac
the men hod doparied. Clearly they hod opont a considerable
time on che promisos,

At identificoilion parades nold for each of bhe men on
separate datas thoe applicant Suthorloand wos rdencaficd by
Gloria Poaul, Poulaiie Gray and D.R.; wWhyte was idoentaified only
by Paulin. Gray. Although Gloria Paul was the first to sa¢ him
and spent the longost time with him sho did pob identify him.
Shoe identificd him in thoe dock. HMceLonn wag rdentified by
Gloria Paul alono.

Aftor a suwmming-up which dealt adoquately wich the live
issus of visual idenivification the jury rotarned, having
rotired for tnirity-oaight minutes, with verdicts of gualty
sgainst Sutheril~nd and Wayte as charged bul 28 regardy McobLoan
thery wardicis wore delaiveroed thusc

"REGISTRAK: Do you find thoe accusaed Lexoy Mcbhean,
guilty ox aoi guiliy of count 1 of

this indictiment witich charges him
with aggraval ?

MADAI FOREMAM: He is gquilty. 7The identification
is poor, but b is guilty.

REGILSTRAR: Momburs of tha jury, you say the
accus«c, Leroy Hebhean, is gudliy
of count 1 of this indictment and
50 say all of your

MADAM FOREMAN: Yes,

RECLISTRAR: Do you find cho accused, Lexroy McLoean,
quilty or nct guilty of count 11 of
this indictment which charges him
with rape?

MADAM VFORBMAN: He is guiliy.
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"REGISTRAR: . Mcmbers of thoe jury, you say you
find the accusad, Leroy McLean,
guilty of ccunt 11 of this indict~
mont and 50 say 11 2f you?

-

MADAM PFPOREMALI: Yes, ™
The trial judge then incervened {(p. 45):
"His LCRDSHIP: My, Mundell?

MR. MUWNDELL: May it pleasas you m'Lord, before
you itake ho antecedents or call
upon g men, 1 wish o make a
submission fov the accusaed,
Lerovy Mclwean, buing dischargwd
frim the charges against him,
indictment vinst him.

RIS LORDSHIP: Yisha

MR. MUKDELL: Madam Foreman, on the guestion of
idemieificacion...

HIiS LORDSHIP: Yos, My. Mundoll.

MR. MUNDELL:

guilty.
HIS5 LORDSHIP: Very well.

MR. MUNDELL: 50, that is an inconzistency.

o
[
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LORDSHIP

LR

Hoe, I have to accopt it, I cannot
accept a plot... you are taking &
plea in what, orxrost of judgment?

MR. MUOMNDELL: Yos, Your Honour.

HiS LORD5ALIP: Thon I cannot ascoede to chet. That
is for elsowhoro

MR, MUHDELLs 4As your Lordsiip ploases.
Thy singile grouwnd of sappoeal £iled raadss
“Tho vordaict of the jury is jnconsistenc
in taat the Foreman said, “Hoe is guilty.
The ddentification is poocy, but ho is
guiliy.®
in whe circumstances of chis case whoere
the dssue was coe of rdentdification the
Jury nol being satisficd widha ihe iden—-
cification of McLean the vordict soould
have boon onc of ot guiliy®.”®
Mr. Hundell submitted chat it is clear from the verdict
that the jury woere not satisficd that McLoenan had been properly
idencified, tkan is, the prosecuticn had not dischargod che

burden of procf by prasenting crediiblo wvidence Lo maeke itham

fecl sure.
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Mt. Palmer sought to have an order for re-trial on_the
basis that the verdici was ambiguous and that consequently the
intention of the jury was not known.

Clearly the convictions cannot stand. Although the
verdict on Count II was given without any embellishment it was
nonetheless affscied by whai the jury had to say about the
evidence. The verdict on Count 1 agaiansi the appellant is
impeached by the finding reqgarding the evidence. But we think
whe jury had good rceason for the caveat placed against the
avidence as far as this appellant was concerned. They must
havie had difficulity reconciling Gloris Paul's identification
of the appellunt with her inability to identify Whyte who was
by far the most prominent of the intruders and wiith whom she
spent the greater period in circumsiances which should have
facilitated nis identification.

It is patent that the trial judge foli himself obliged
to accept the verdict and made short shriit of counsel's
endeavour to have the issue addressed. What, then, should the
irial judge have dono?

Authovity prescribes (hai where 2 single vardict is
ambiguous or two verdicts are incomsistont ox the verdict is
one which caannot, on the iladictment or in the circumstances,
be lawfully roturned the judge is entitlod, unless tae jury
insisit, to refusce o accept the firse veraict and ask the jury
¢ re-consider thoe matter and if thay change their verdict to

recoxrd only tho second verdict: R. v. Hurris {1964) Crim.

L.R. 54;: R, v. Walters & Waltors (1971) i2 J.L.R. 448. So

here is authority contradicting the viow opparently held by
the trial judge that he had no option bui o record the
verdick of guilty. On the other hand, ¢his is mot, in our
view, the sort of situwation in which cho juxy should be
asked to re-consider their verdick. Had they s«qid that as

regards this cppellont they had some difficulty in sorting
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out the evidence relating to identificsiion the trial judge's
duty would then be o carefully place before them the relesvant
evidence irn an sifort to assist them rosolve their problem.
From whai the jury said it is clear that the prosecution had
failed to meke them feel sure by cogeni: evidence that ithe
appellant was guilty. It would be wrong to give any further
direction calculated io obtaining a betiter view of tae evidence.
Poor ovidence of identification is noi cogent evideace. Thae
jury are not required to give a reason for their verdict buc
where, as here, they gave a rocason which demonsirates that a
guirlty verdict cuuld not properly be roturned it was the duiy
of tane judge to dixect them that heving rigard to what they had
found the proper verdict was one of aot guilty. It is signi-
ficant that they said nothing about the guality of the evidence
Tegarding the othuer two accused persons. Obviously, the doubt
they entoertained about kthe appellant®s guilt was such tchat
they felt obliged o disclose it.

The jury bad been given propsr dirnctions on the burden
of proof, th: scandard of proof and ihe rasolution of doubt.
Hevextheless,; thoy woere reluctant o acguii whers they obviously
mncountered doubct. - Agcoxdingly, the matter fell back inco the
hands of tik: tiial Jjudge to give the procise directlions which
flowed inovitably from what they had found and in kecping with
his own dircecticns. Poor evidenco has baocn discredited as
acceptable basis for o guilty verdict so there could be no
doubt as to il course which the trial judge ought to tako,

Guidance is afforded by the decision in R. v. Turnbull (1976}

3 W.L.R. 445; 120 S5.J. 48&6; &3 Cr. App. R. 132 at 1386:

"When, in the judgment of the trial judgse,
the quality of the identifying avidence

is poor, as for gxample whon 1t depends
solaly on a flecting glance or on a longer
cbservation made in difficult conditions,
che gituation is very different. The
judge should then withdraw the case fxom
the jury and direct an acguoittal uniess
thore is oither evidence which goes to
support the correciness of Lhe idoeati-
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The verdict of the jury places the case of this appellant
asgquarely within ihe above cited provision.

Conclusion

The applications of Mark Suthcriand and Ivan wWhyte are
refused. Their sontences are ordered ©o commence on the
2nd day of Octobuax, 1991.

The appeal of Leroy McLean is nallowed. The conviction
is quasbed, the sentunce sot aside and & verdicc of acquittal

cntered.




