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GORDON, J.A.

Cn 16th April 19382, the apélicant was convicted in the
High Court Division of the Gun Courtc sitting in Kingston for
illegal possassion of firearm, count I, and for shooting with
intent at Harry Daley and Richard Smith, counts II and III.

He was sentenced to five years imprisomment at hard labour on
count I and eight years impriscnmant at hard labour each on
counts II and III.

Cn 19th January 1993, we refused the application for
leave to appeal and in pursuance of the Promise we made, we now
place on record cur reasons.

Sgt. Harrxy Daley of the Port Antonio constabulary, acting
on information he raceived, led 2 party of men which included
Detective Constable Richard Smith, to the Princess Club in Port
Antonio in Portland. They entered the club frowm the rear
whers the applicant was seen with a bag slung over his shoulder.
Sgt. baley and Constable Smith approached him. 3gt. Daley
identified himself to the applicant and told him he had received
information that Natty Morgan's men were about and that he the

applicant filled the description given of one of them. - He



B

-

-G
requested & search apd proceeded to remove the bag from the
applicanc’s shoulder. The applicant was ssan to plungs his
hand to his waist and remove a pistol, the two pelicemen took
evasive action while the applicant dischargsd shots at them.
They returned the fire and saw the applicant fall. The pistol
fell from his grasp and was racovered by Sgt. Daley who

removed the magazine and found seven unexpended cartridges

¢

therein. The applicant had been shot. He was charged with ths

O

ffences already menticned. The pistol recover=d was a 9 am
Belwan semi-automatic pistel with an eight shot capacity. Four
spent shells were recoverad at the scene. Three other men who
had been in zhe club left hurriedly during the shooting.

The applicant gave evidence on oath and said he was seated
in the club having a drink when he was appreached by four men
who had drawn guns in hand. They identified thewmszlives as
policemen and said they were going o conduct & s2arch on hin,
He stood with his back to the counter and arms uprzised while

tha search was conducted. He heard ons man gxclaim "Look what

b

the bwoy have!” He looked and saw a peliceman with two guns in
his hand., As ths words wersz spoken he said "I was shot ia the
leg, simultaneously in both legs.® He fell o the ground and
cther shots were firad at him. He was hit by some of those shots.
He was taken to the hospital and on the way a policenman wrapped a
gun in a shirt, placed the muzzle on his chest and discharged a

bullet at that ranga into his body. The injuries he sustained

" were a proken iefe hand, a broken lafi leg, injured right leq,

wound to the left side of the stomach and a bullet antry wound
te whe right chesst,

He said while he was in the club, he had placed his bag on
a poker machine and on entering the club one of the policemen toock
it up and searched zt. He denied having a fivearm in his possess~

ion and denied pulliag it and firing at the poiics.



-

Miss Laura Jones gave evidence on behalf of the defenca.
Shz said she was in the club gaming a:z the poker machine. She
saw the four policemen enter, one of whom held the applicant in
his shirt collar. &ll deciared their identity. They questioned
the applicant and searched his bag. She then saw two of the
policemen draw their guns and shoot the applicant who fell. They
continued shooting at him. She said, "I ses they put the gun in
his chest and shoot him." He was taken away to the hospital.

Mr. Harrisen in a valiant effort challenged the manner in
which the lsarned trial judge resolved inconsistencies in the
evidence of the prosecution. He emphasized the impossibility
of a gun capable of holding nins shots being found with saven
shots afier four had been fired therefrom. This arose, he
argued, from a discrepancy between the evidence of Sgt. Daley
who said the applicant firsd two shots, then he said he saw t%Q
flashes of fire, while Constable Smith s&id he heard three or
four shots discharged by the applicant.

We find on an overview of the evidence that in the scramble
for cover and the coacurrent shooting the applicant, Sgt. Daley
and Constable Smith all discharged their guns. Four cartridge
cases were recovered and the ballistic expert certified that
two had been discharged frow the exhibit recoverad from the
applicant. The physical evidence therefore supported the testi-
mony of Sgt. Daley and the learned trial judge accepted his
evidence. This decision we think is correct.

Mr. Barrison next challenged as unrslizble the evidence of
the “prosecution witnesses having regard vo admittedly previous
inconsistent written statements.”

in considering the evidence adduced we see that the challenge
was directed to the positicn of the applicant when the policemen

entered the club and saw him. Sgt. Daley said he was standing
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at the counter, Constable Smith said he was scated at the counter.
in cross-examination Cons. Swith admitted he had written in his
statement that the applicant was svanding at the counter.
Sgt. Daley in evidence .said he was sitting, and then he stond up.
As discrepancies go, these amounted to no more than a storm
in a teacup: they were piainly peripheral. The learned trial judge
addressed the issus of discrzpancies thus:
“I have taken into consideration the dis-
crepancies that have occurred in the
case on both sides. As far as the
avidence given by the accused man that
the firearm was found in the manner in
which he said it was and how he
received his injuries, I don'+ accapt
that as being true at all., The evidence
given by the two police officers was to
corroborate each othear and I have acceptad
those officers as witnesses of truth. I
accept their evidence that having gone
into the club, they identified themselves
and was about to conduct a search on the
accused when he drew a gun from his waist
and started firing and the police fired
back hitting him. I accept the Crown's
case and reject the evidsnce given by
the accused and his witness and f£ind the
accused man guilty on the three counts
on the indictment as charged."®
The learnsd trial Judge had two conflicting versions of the event
on which to decide the case. In a careful analysis he accepted
the evidence of the prosecution witnesses and rejected that of
the defence. In this exercise he had to resolve discrepancies as
identified in the prosecution case and as well between the applicant
and his witness Miss Jones. Indeed, the most glaring discrepancy
arose on the defence where the applicant asserted he was shot in
the chest by a policeman while he lay helpless in the motor car at
the mercy of the police: Miss Jones on the cther hand, said he
was shot in the chest as he lay helpless on the floor of the club.
We consider the application is without merit and accordingly
refused the sawe. The sentence of the applicant we directed, was

to commence on l6th July, 199z,



