JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL BO. 73/91

BEFGRE : THE HON. MR. JUSTICE CAREY, J.A. e
THE HOH. MR. JUSTICE WRIGHT, J.A. N
THE HON. MR. JUSTICE DOWHER, J.A. R
. L
BETWEEN LLOYD BROOKS APPLICANT/APPELLANT
AHWD THE DIRECTOR OF PUBLIC - . o _
| PROSECUDIONS iST DEFEKDANT/RESPONDENT
AED THE ATTORKEY GENERAL 25D DEFENDANT/RESPCKDENT

fan Ramsay, gert Samuclé & Mrs. J. Samuels-Brown for Appellant
instructed by Mrs. Valerie Neita-Wilson

__Lloyd Hibbert Deputy Director of Public Prosecutions

& Miss Deborah Martin for The Director of Public
Prosecutions

Lennox Campbell & Lackston Robinson fox
The Attorney Ceneral instructed by Director of State
Proceedings

i

3rd, 4th, 5th, &6th, 7th, 10th, 1lth,
iZ2th February & 9th April, 1%92

CiREY, J.A.

The appellant, a registered wodical practitioner, was
dismisscd of & charge of carnal abuse at a preliminary examination

held in the Resident Magistrate’s Court for St. andreow at Half viay
Treo on ist May, 19%i. On Och June, 1%%%i, the D%rectcr of Public
Prosacutions applicd for, and obtainad undoer saction 2{2) of the
Criminal Justice {Administration) fict the conscent of a judge of tho
Supreme Court to thoe preferment of an indictmant on the same charge
against the appellant and at the same time, obtainsd a warrant for
Iris arrest. #The appeiiant was duly arrested and brought before a

Judga sitting in the Home Circuit Court on 17th June, 19%} when ho

&

=
o
n
[}
[Al
1

:leased on bail. By reason of 2ll these proceedings taken by
whe Dirgctor ¢f Public Proszcutions, tha appellant sought relief in

the Constitvzional Court.., He bescught the following ordors:
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%4, 1, A DBCLAERLTION THa?T the granting of
an indictment against the applicant
in the circumstances of the instant
case is a contravention of the
protaction of Law given by the
Constisution under socricn 20(1)
thoraof.

B

. 5 DECLLRAYICON THAT tho procesdings
whereby ithe aforesaid Indiciment
was obrained are in brcach of
Geevion 28{2Y of the Constitution
and arc in contravontion of thea
zpplicant's xight thereuander.

Lad

. A DECLARATION THAT the aforesaird
“YOCCQQLngb are in breach of Scction
20(3)7 of the Constitution and arc
in contravention of the Applicant®s
right thereunder.

Alternatively and/or in addiTion,
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. I DECLAZRATION THALT the aforwsaid
procacdings are in breach of
Section 240{4) of the Constitution
and are *p contravantion of the
Spplicant’s right theraundsr.

5. & DECLERATION THAT ths Zpplicant's
right %o personal liberty under
sccticn 15 ¢f the Constitution has

iz being contravened by
the aforesaid un CﬁnStlthulOLml and
invalid procaedings, and by the
granting of an lnalctmunb against
hiw, his subseguent arrast therson
by warrant and his being held to
bail thoreaftor.

been, and

A DECLARLT
Voluna Iy
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LG THLT the intituled
i of Indiciment

4} and Section Y4 of zu%
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. & DECLARATICH WHAT the hpplicant
snt: d to compensatlon iryom
the Siate as rodress feor breaches/
contravaentions of has Longt;tu—
viponal rights to phhsonal liberty
ander Section 15 2f the
Constitution and %o the proteciicn

= ¥

of the Law under Seciicn 20 thoreof.
He alsc prayed for compensation and othoer conseguential orders whnich
I nced not recite as an unngcessary prolongation cof ihis judgment.
In sum, the declaraticns sought asssried that the procosdings

initiated by thc Directer of Public Fresecuitions infringed
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fundamental rights enshrined in sections 20{1) to {4} and
saection 15{(1) of the Constitution.

By an order of the Consi -itutional Court, Rowe, C.J. {Ag.),
Clarke, J. & Wesley James, J. {Ag.), dated 28th June, 1991 the motion
was dismissed. Hence, this appeal to this Court.

in this appcal we are not concerncd with the merits of the
charge against zhe appellant ner even so much, whethcer thoroe wore
breaches of natural justice principles simpliciter, in thc procesdings
taken te prefer the indictment against the appellant and to bring nim
hefore the Court to answoer the charga. Rather, ounr cencern is whether
the alleged irrugularities of procedurc and alleged brezaches of natural
justice constitut2 infringements of fundamental rights within

“y

gsecihion 20{(1) o {&¢) and secticon 1%{1} of the Constiitution. Thuse

provisicns are as sat out hevsunders

L. —{1) Whenover any person is charged
with & criminal offences he zhall, unless Lhc
charge is withdérawn, be afforded a fair
ﬂhaflﬁg within 3 reasonable iime by an
ndependent and impartial court establishod
oy law.
{2} hny court oi other authority

prascribed by law for the determination of
the existence or the extent of civil rights
obligations shall be independsni and
impattial, and where proceedings for such a
determination arce instiituiaed by any person
before such a court or other authcority,

the case shall be given a felr hearing within
a reasonable time.

{3) 11 proceedings of svery couxt
and proceedings rclating to the determina-
vien of the oxistence or the sxztent of a
peison's civil rights or obligations bafors
any court or othor authority, including the
anncuncement of the decision of the court
or othaer auchority, shall be held in public.

{4} Wothing in subseciion {3} of
this section shall preavant any court or any

atthoricty such as is menticned in taat
subsaction froem oxcluding from the proceedings
persons cther than the parties thareto and
their legal raepresentatives—

{&; 1n interlocutbtory civil proceedings;
or

ings under any law

cax; o

(n
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" {c) tc such extent as Lha court or
other authcrity—

{1) may consider necess=sxy7 &
gxpadient in circunsgrrg .
wherse publicity wouia
Judice the 1nterestis
Justice; ox

{ii) may be empowered or ragi.red
¥y law ke do so in the
nterasts of defence;

P-G"

12}
afety, public order; p
morality, the welfare of
persons under the age oI
fwenty-one yooars or e Dro
tion cof the private live:n of
persons concarned in ithe

proceedings "

GEL - (1) He perscn shall be deprivaed of

his- personal liberty save. as may.in a:y of.

the follewing cases be authorised by aw—
(e] for the purpose of bringing him

before a court in executicn of
the orxder of a court; or..."

# convenient starting point is to consider ‘he ceontraventions
alleged in respect of which declarations were s.ug:'t. The provisions

of section 20 embedy natural justice provisions fo: the ourpous of

trial whe
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securing a fai ther of criminal chargns - 3 to subscction 1
thereof or of civil matters as to subsection Z. . respact of the
latter catsgory of matters, I include the rescluiion of matiers
Detween parties before guasi-judicial bodies, such as the Industrial
Disputes Tribunal and Rent Assessment Boards. iHith respeci to
section 2U(1} and {2}, the right being secured, s that o a falr
hearing within a rzasonable time in these courts o1 guasi-judicial
bodies by an independent and iwparitial tribunal. avolved in the
oncept of a fair hearing, is the right tec be hsarc and to have legal

representaticn Lf the party’'s financial posicion &ilows ic. Thus in

the case of irials, both criminal and civil, the svdi alteram partem

-

rule is applicable. adeguate noticg should b

U]

given o allow the
party time to prepare his case. The trial shouléd le conductaed
accoraing to appropriate procedures and rules of ovidence. There is

thus an cnus on the party aggrieved teo show i whe' way ihis right

l“'j H

under the Coansiituticon has been infringed.



MS._
party to show merely that there has been scme brzach of z principle
or principles cof natural justice. Finally, it should be said that
the Constitution provides redress for such infringements if, and only
Ly

if; no other means ¢f redress exist : sSce the proviso to section 25

the Censtitution and the cobservations of Smith, C.J., in

h
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Grant v. D.P.P. [1575] 2% W.i.R. 235 at page 246.
With respect Lo section 20{3) of the Consyituticn, this

o+

provision speaks to ancother facet of natural justice viz. tha
hearings in the criminal and civil courts and guasi-judicial bodies
are gpen to the public. The “proceedings™ mutioned in this provision
relate te the courts cr other authorities menticned in the preceding

subsections {1) and (2} of section 20. If the scction is read as a

n

whole, it is plain that this must be sc. in ny view, saction 20(4)
allows restricted hearings in ceriain circumsiances. in other words,
courts have A right to exclude members of tha public. Undexrlying
sectien Z0(1) to (4) is the notion that the partv or parties whose
right is being considered, is or are, contitled o be presant. The
exclusion of such a party or parties from the proczedings Dy crd:ar cof
the court, would plainly amount to an infringement of the right to =&
feir hearing., But I am not able to appreciuate how such ahexclusion
could come within the limitation on the right to a public hearing
under secticen 20(3) or Z0{(4) of the Constitution as was suggesited by
Mr. Ramsay.

Since we are dealing with proceadings le zacing o & criminal
charge,; the subsactions which have a baa ring cn the present appeal
are section 20{ij, {3) and {4), not secticn 2U{2). Tha pr cceeGings
taken by the Directer of Public Prosccutions pursuant to szction 2
{2) cf the Criminal Justice {adminjstration) ict involwved the filing
of an ex parte summons supported by an affidavit. That pProvisicn
is as follows:

2.—{2} Ho indictment feor arv offence
shall be preferred unless the prose ULor ox
other person plcfﬁrrxng such ind:cument has
beun bound by recognizance Lo prosecute or

give evidence against che person ccused of
such coffence, ©r unless + rson zocusad



"hos beern committed To or detained in
custedy, oY has osen bound by racogni-
zance TLO appear o answer Lo an
indictment to be preferred agalinst him
faor such offence, or unless such indict-
ment For such offence be preferred by
she direction of, or with the consent in
writing of =z Judge of any of the Courts
of this island, or by tha direction or
wiich the consent of the Dircctor of
Tublic Prosecutions, or of the Deputy
Director of Public Prosecutions, ©r of
any person authorized in that behalf by
the Director of Public Prosccutions.”

This subsection relates wholly to the initiation of criminal proceedings
intended neccssarily 1o be taien in a court exercising criminal
jurisdicticn. The procesdings were not in +he slightest concoined

with "the devormination of the zxistence Or the extent of civil rights

. f

or obligations”cf the cliant which is envisaged in section 2G{Z)
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urpese of the procecdings by th

(%

of the Ceonstituiion. Tha and

R &

Cirector of Public Pres=zcutions Lo initiate criminal proceeqlngs,
cnabled the appallant's criminal liability for the offence of carnal
sbuse to be dercrmined. The declaration sought under subsection
30{2) must, plainly be seen as wholly misconceived. This conclusion
is inevitable cn the plain meaning of the provision and X need say
no morce in this regard.

My . Ramsay's arguments which he deployed with ne ligule
subtlety, proceeded on the focting tnat the process used to obtain
consent o the preferment of an indiciment and the grant of the
indictment amounted to breaches of the right to & fair hearing cf the
appellant by the court in public. Soctions 20{1), {(3) and (4) of the
Constitution were the remaining provisions in respect of which

breaches were allisged on this aspect cof the appeal.
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1 undorstood lir. Ramsay 28 arguing that the procedure adopteau

~

for the judge’s conseni was void, =assentially because it did not

ns. He also sought to show that the

fot

involve natural justice princip

e

application breached provisicons in the Civil Precedure Code but the

supmissions in that regard wera without substance, & fact which
learned counsol zppreciated, for in his final summary, he was at

pains to aveld any reference to them. The Civil Procedure Code
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governs tha procedure in relation te aciions and causss in civil
matters in the supreme Court. With respect to ancillary criminal
proceedings, for example applications for bail, the procedurs
involves tne filing of summons and affidavits in support, buit ihat
is adopted by practice from the civil side, noxt he argued that,
becausc Lhe proceedings for consent were ez parte, a natural justice
principle vis. the right to be neard grancted by section 23{1) of the
Constitution had been breached. Llthough it had besn argued as well,

that that void procsdure breached scction 20(Z
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indicated vhat any reliance on that provision is misconceived and no

order in terme of that declaration sought ithzreunder, could be mede.

He turred to consider sectieon 2(2) of +he Criminal Justice

{Edministraticn) Act and the powersg of the Director of Public

. -

Prosecutions wader the Constitution znd in particular, ssction 92 (%)

thereof. ia

3]

&id that the Director of Public Prosecutions hkad no
power to s« the consant of a judge to an indictmeni znd
accordingly the judge had ne power o consent thersto. The order
of the judge was accerdingly unconstitucicaal.

The final thrust in rsgard to breaches of sections 2041, (33
and {4) of the Constitution was made in this way. The appellant
by reason of his dismissal of the charyge againsi him, had garnered
to himself a benefit which should be preoteciad. He should not be
made bereft of that benefit without being given a hesring or allowed
representation. He szhould noit bo awbushed by sscret procecdings ox
process,; 1f I may precis the highly charged and colourful language

used by Mr. Ramsay. He cited Barton v. R. 535 L.L.J.R. 31. Thare

was thus, he sald, an abuse of process. The Dirusctor of Public
Prosecutions had manipulated the procoss of the Court by applving
to a judge when he had constituticnal powers co-extensive with that
of a judge. Further he had no censituttional power to make the

application.



in relation to the preack alleged under sectien 15{1; (&},

he argusd that the invalid and void proceadings led Lo the izsue

=

O0if a veid and invalid warrant. There was nc power in ihe judge, at

all events, to issue warrant at = iime when thoere was ne indiciment

in place.

4 .

Mr. Hibbert put his respenss uader four broad noads:
1) Whether the Dirccior of Public

frosecutions was entitled to meke an
@pplicaition to the judge for conscnt.

{11) Whether the application was an
zouse of process.

{ii1} The validity of the procedure
sauopted in the application to the judge
znd the orxders made by him as to the
preferment of the indictment and the
issue of a warrant, and

Wonether the relizfs sought wera

)
zllowable under secticns 1% ané 2
:}-{4) of the Constitution.

Mr. Lennox Campbell was in broad agreoment with the argumants of
Mr. Hibbert.
L can now consider the rival argumcnts. First, 1 desire

TO say in agreement with Mr. Hibbert that even if the rrocedure

adoptad by the Director of Public Prosecutions for seeliing the

consent to the praeferment of an indicrment was invalid, and the order

made thereson was flawed, that would net be proof that section 2U(L1)
of the Cecnstitution was breachad. Neither the process neor ths
order whicn flowed from it, could on any viaw, breach the
gppellant's right to a fair hearing within a reasconable fime. This
right cemas into being when a person is charged. The process
adopted by ithe Directeor of Public Prosecutions, the hearing itsclf
and the corder made thersen, zll precedod any charge against the
appellant. The fair hearing in saection 20{1) of the Constituticn
plainly rezfners fo the hearing cf the chargye before a court; in

other words, the trial of the charge i1tself. It is essential [ofe

have clearly in mind the fact that the appallant seeks constituticnal

redress; he is not invoking a remedy by way of judicial review into
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a public administrative law issuz where natural justice breaches
simpliciter are being consideread, ,

Next, it 1s necessary te considor, in regard to section 2{2)
of the Craminal Justice (administration) ict, whether the appellant
was entitled to Le present at the hearing before the judge. Did

Lo be

he have a yight heard? Could the matcer be hesrd ex parta?

{c

There is no right to be hoeard while an accusation is made
unless some siatute so provides. licr has there ever been a genaral
rule that an intcendad Gafendant musi be advised of an intention to

institute criminal procezdings against mim. % is when the

]

accusation is made, that the right tc be heard arises. The

i

accusation 1ig given answeratle existence when the information -s

o igid or tho indiciment preferrad. Lpplications to Justice of the

{ Pecace to lny a complaint for thruats and for the issue of a warrant
to apprehend tho persen charged have never been regarded as 2
breach of natural justice. or would such a defendant be entitled
to a declaration that section 2¢{l} of the ConstituiLicn has been
infringed.

There axr: no rules as thers are in England prescribing the
procedure for the consent of the judge under section 2{(2) of the
Criminal Justice (Administration) Act: szoe for exampls tho
Indictmentis {(Procedure) Rules 1371 {U.K.}. It ig not without

M interest that those rules de not give the proposed defendant an

undoubted right of audience and as Watkins, L.J. notad in

R. v. Raymond [iQSSj/?l Cr. App. R. 151 at p. 157 - High Court judges

,xfg _have been considering such spplications by an ex parte procedure

since 1659. It was stated in that Jjudgment that even if the
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22: defendant wore present, ne could only be hear
whether the judge should determine the application for leave to
prefer a bill of indictment or whether in the circumstances commitital
proceedings sheuld be underiaken.

A judicial process; as I understand My. Ramsay nacessarily

involves natural justice to its fullesit extent:. But that view is



not supporited in law 0T COMMONSEn Tha full application of

natural justice principles depends on tiwe nature and purpose of

the “udicial proceeding. I +hink the worde of Lord Morris 1n

[1%7%1) A.C. 297 at pp. 306-30% make that guite

Wiseman v. Borneman

clear:

* My Lords, thati the concaption of

natur;x jugstice should at w1l stages
guida those who discharge judicial
funct;uns is pot mercly an acceptable
but is an essential part of the
philosophy of the law. Wg often
speak of tha rulas of natural sustice.
But thﬁfe is nothing rigid or mechani-
cal abou ;ﬂ@ﬂ. wWhat toasy comg*cnﬁnu
has beon analyscd and describoa in
many aurherities. onut any snalysis
must bring inte relrel ratnc: thaeir
spliit and theixr inspiration than any

nrocision cf definition or pr0c1510v
as to apgl;cablcq. e do not search
for prescripuicns whicn will lay
down czactly what must, in various
dchrgent si,uations ¢c. The
&

1l
[
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5
ﬂa
Slhuavlgn or set of ClYCUNSTancas;
are right and jus* and fair.
justice, it has n gaid, is only
‘fair play in acition.
it for Girectlions from Parllament.
commen law has abuhaapt richasy
re may we f£ind whae Bvlaes, J.;
" the jusilice of the common
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Lord Reid in
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I
h
om
~

ceme case, cxpresscd the view that thare is
nothing inbwrontly unjust in reaching a decision as to whaother a
prima facie case oxists in thz abscnce of thoe other party

{ibid p. 3L¢). One cf the factors which should be taken 1nto

account in detarmining whether ths “audi altoram partem rule” should

ba sxcluded is

cn

swhoere an act or proposal is only the
first step in a seguence of measures
which wmay culminacve in a decision
dotrimental to a perseon’s interasts
the Courts will gungralxy decline

to accede to thar porscon’s SULMISS1ON
that he is entitled io be heard in
cpposition to this initial ach,
particularly if ba 1is antitled to be
heard at a latcr stage.”

de smith's Judicial Beview of pdministrative Actich {4th edition)

p. 17%. That viaw accords with the authorities and CONRORSENSE.
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With respect, 1 entirely agree with the opinion of Watkins,; L.J.,

in R. v. Rayvmond (suprza) at p. 135 that:

... out this ruls is not unfailingly
to be invcked in every conceivable
kind of Court procesding or initiaticn
cf Court proceadings such as the
laying of an informaticon, mersly
because a person asserts that he hses a
right Lo bs heard.”

1
o

he idea of a person being surmoncd te a hearing to dchbermins
whaethey a warrant for his arrest should issue, cannot in my view be
tzken secriously. Such an intimation to a proposad dsfendant weuld
be bui his signal to make a rapid exit.
in the instant case, it is clear that the consent by tha

judge is a preliminary step to bring the zppellanit before the Court
where he can ba heard and so gain the constitutionzl baenzfits
sacured to him by section 2¢{i) of the Constitution. Lt that

he

by
=
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m

zpplication, the judge is reguired to act fairly, whic
shiould exsrcise his discretion judicrally. Ho suggesction has besn
advanced that the Jjudge in this case has net actad judicially in
the exercise cf his discretion. In my judgment, 1t is nct a
breach of natural justice that the proceedings bafcre the judlge
were ¢x parte. Aaccordingly, they could not infringe section 20{L1}
or {3} or {4) of the Constitution.

This leads me t¢ the guesticon wiih which I musi next deal,
viz. has the Directoxy of Public Prosecuiions any power Lo apply for

udge under section 2(Z) Criminal Justice

that consent tc the 3
{administration) act. If the Dirvector of Public Prosecutions had
nc power tc apply; then the judge had no pewer ©o grant; thus ran
ths argument on behalfi of the appellant. It was argused by thes
appellant that the Criminal Justice (sdminisztration; ~ct must Lo
read against the backdrep of section 94 of the Constitution with
regard te the powsrs of the Direcior of Public Prosecutions.

Section 94{3) provides:
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"94,—{3} The Directer cof Public
Frosecutions shall have power in any
case in which he considers it desirable
80 Lo do—

{a) *to institute and undertaks
criminal proceedings sgainst
any person before any court
other than a court-maritzal
in respect ¢f any ecffencc
against thae law of Janaica;

(L} o take over and continue
any such criminal procesdings
that may have beon insticuted
by any other person or
authority; and

Lo discontinue at any
befcre Judament 15 delive
any such criminal procsedi
instituted or undertaks
himself or any cther pbr son
or authority.”

9]
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o

and section 94{%) provides:
{5} in tha exercise of the powers

conlexad upon him by this sccticn the
Lirector of Public Prosecutions shall

not be subject to the direction ox

contrel of amy other perscn or authority.®

Hr. Ramsay furthsr said, that ware the Dirccior of Public Prosccu-—

¢ the preferment of an
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ould be acting subject to the contrcl of ancther

persen or aucvherity. &Rdaitionally, we were referred to two old

]

].M!_

cases bearing the same nomenclature in which a famous Judge declined
te =ntertain the Lttorney General's application for consent to tho

preferment of ex officio informations viz. R. v. Phillips reperted

-

G4 and 17¢7 respectively at 3 Burr. 1504 and & Burr. 20&9.
Justice Mansfield there held that the Anitorney General
had & right himself to grant the application and zccordingly, he
woula not consider such an application. By analcogy it was said
Courtenay Orr, J., sheuld not have granced what is tantamcunt to

& similar applicaiten, i.e. the application of the Director of
Public Preosecutions pursuant to section 2{(2) of the Criminal

Justice {(Hdministration) Lhcot.



- Thiraly: where tho accusec

Thore Ls little doubt that the Dirgctor of Publi

v

Prosccutions xin his own discretion, has the power Lo prefar

indictment. Lord Diplock made this plain in Grank v. D.P.P.

(168G 30 W.L.R. 248, He puts it this way at p. 304,307:

... the meaning of s Z{Z) is clear snd
frec From any ambiguity. 4L sets outl
five different circumsiances in which
an L;alckm:nb may lawfully oo
‘preferred, wnich means Qreseﬁted
For trial ai a clrcuiil court. Thess
fiVve ways ava:

First: whan a prosacuior fias
Leen bound by reccgnisancs Lo prosT
soute Oof give svidence agalngt uvhe
sccusad;

Secondly: wherse the ac
heen commitfed Lo OF d;LaanG in
custody;

QJ
oy
fo
43}

Leen bound by rscognisance Lo
answer tce an indictment to be
preferred against him;

These threz are referencas ito what
jushlcus of the poace were originally
regquired te do at the close of a
preliminary cxaminaticn into
indictable offcnces unGéer S8 3o and 43
of the Justices of ths Peace JLZl%ﬁiC*
rion hct: functions which ware g#\w

o resident magistrates by s
the Judicaturs (Resiaent HMagi )
Lovs or, in rhe case of murdser or
mansliaughier, Lo the p@“fﬁthaﬂC’ by 2
ceroncr of his duties under = 20 of
+the Coroners iActj!
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Fouxthlys whare the indicimant
has been preferred by the direcuion
of or with the consent in writing

of a judge; and

Fifthly: whaere the indictment nas
heen profeorred LY the dirsction or
consent of the birector of puklic
Srosacutions, the Dgputy DRirglror =r
any other person authoriscd by tho
sireccor of Public Prosecui Aons.

in cheir Loraships® view as &
matter of constructicn 1t 1s as
plain as plain can be that the
Director <f Public Prosecutions 1s
cmpowered to prefer an indictment
at a circuit courit without T
necassity for there having been any
preliminary sxamination of the
accused before a resgident magistoate. ..
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d

This means guite clearly that he does not need to sseek th

m

censent of any othar person. ut what if he does? Doss that mean
+hat he cannot seek the 'iwmprimatur® of a judga® by this process,
is ke acting undor the conuvrol of the juage? Is he surrzndering
his constitutional powers? In the first place, 1 de not intexrpret
“ne cases of Phillips isupra) vo mean that the judge would be
acting without Jjurisdiction if ho made the order. I would think
that the learned Chisf Justice was saying nc mors than that be
would not sngage in @ pointless excrciss. dHe dad nov say that he
had no power tc grant the application but that he would not
entertain it and as a matter of policy ox practice, he, for his
part, would never do so. Furthor, L cannot appreclate how the
judge's power to consent to the praferment of an indictment can

ba affected by the status of an applicent. The statute does not
in torms prescribe any such limitation nor 15 there anything in

the language of the provision which rasguire

n

any such reservaiion
to be implied, for it would amount To an unnoecessary fatter on the
judge's discretion. He such importation of wexds is needed to

give effect to the subsectien. That subscction seits oui, 38

Lord bDiplock points out, £ive mothods of preferring sn indictment
which are, of course, alternative methods of achlieving the samg
end. But at the same time, the rescert te one method does not;

as it seoms o mo, exclude resort te ancther. In Grant v. D.E.P.

{(supra), there was 2 loronser’s inyguisition ending in an open Ver di
of murder but naming ne ona as criminally liable. Thereafter
cne Director of Public Presscutions filed s veluntary ball.

¥ would make one other commant in this regard.
Section 2{Z) of the Criminal Justice {(Ldministration) hct enables
a judge to direct the preferment of an indictment. sAn oxan ile

‘e digection to prefisr an

C’)

wiich comes readily co ming 1z a2 jud
inGictment for perjury against a witness in a trial before hinm.
The Dirasctor of Public Prosccutions, pursuant to that darection,

would act sccordingly. Plainly, he could not properly be said to

rr

c

be



subaitting to the "direction or contrcel of scme other person or
authority.™ 1in my copinion, those words “"the direction or authority
of any perscon or autherity” are not applicable to directions of a
court or judge. The raison dletre of socticn S4¢ {((} of the
Constitution is 1o inhibit political interference with the
discreticn of the Director of Public Prosecutions. Any other
interpretation nust,; I suggest, lead fc a manifest absurdity.

in my Judgment, therefore, ths Jjudge had the powsy to
consent and accordingly his crder was valid.

=

I come now te consider the guestion of whether the applica-

tion was an abuse of process The cascs are clear that & court
has the pow.r to inhibit abuses of preczss which may occur in a

variety of weys. In Conpelly v. D.P.P, [1584] Hh.C., 1234 at p. 1301

Lord HMorris of borth-Y-Gost cbhservod:

11}

)
O]

2 can be ano doubt that a court
whic ndowc& with a pa:ti“ul
jurisdiction has powers which are
necessary ©o enable i1t to act
gffectively within such jurisdic-
tion. I would regard them as powsrs
which are inherenc in its jurisdic-
ticn. A ceourt must enjoy such powoers
in order te enforce its rules of
practice and to suppress any abuses
of its process and to defcat any
attempted thwarting of 1ts procoss.”

has
1

o
0 h

Lord Deviin at p. 1347 suxpressed himself thus:
... in my opinicn, the judges of
the High Court have in theiy inbherenc
jurisdiction, both in civil and .n
criminal mattzrs, power (subjoct of
courst to any statutcry rules) to
maxe and enforce rules of practice
in order to ensurs that the court's
processe is used fairly and
conveniantly by both sides. I
consider it to pe within this power
for the court to declarse that the
pLOSQCuthP must as a gsneral ruls
djoin in the same indictment charges
tbat ‘are founded on the same facts,
or forms or are a part of the series of
offences of the same or a similar.
charactar® { I guote from the Indict~
ments Act, 1%915%, Scehdule 1, rule 3,
which ¥ shall lafor examinej: and
power te enforce such a direction
(zs indeed is already done in the
civel process} by staying 2 seccnd:




i

bt

k11

indictment if it is savisried that
its subject-matiter ought o have

begn included in the firsz. I think
chat the apprepriate form of corder to
aake in such a case is tha: th:
indictment remains on the Zile marked
‘not to be proceeded with.,' "

Lora Fearce sooke to the same affect. iIn that case, their Lordships

ﬂ)

were speaking of the powser of the court o stay a second indictment
if it was savisfied that the subject-mactter oughi Lo havs baen

included in ithe first. In Bell v. D.P.7. [1583] A.C. 937, zhe

T

rivy Council spoke to the power of prueventing abuse of process
when the renewal of a charge after the larsce of a reasoconable time
could amcunt 0 an abuse of process.

Ve were referred to an Australian case, Barton v. The Queen

55 A.L.J.R. 31 where the High Court of .wustralia debated whather it
was an abuse of process for the Attorner Genzral to bring ex officio
infocrmations against the appallant without holding preliminary
heoarings. Thao entire Ceurt neld, as 1 understand that decision,
that there was no power to review the sutcornzy Gzneral's discretion
and, that ths Court nonethelass had a power Lo prevent abuse of its
process. The weight of these authorities demonstrate that the

Court does possess ths power to prcvént an abuse of its process.
That power is assumed to ensure a fair heariag to an accusad parson.

Qur ceourts, in crder to uphold the Cons~aituition, have the

13

Céﬁstitn&ional power to securse this prouect a.

Sc far as the ciycumstances of tho present case go, we are
not concerned with a re-trial: we are conoorn2d with a preposed
trial. Thers was, it 1s true, commitinl prozeed:ngs but that is

itogether different from a trial. The dic:charge of the appellant

at that preocesding was not a verdict in his faveour. its wffect is

that no prima facie cass has been found aga.ast nim. Iv is

obvicusly ne basis for a plea of auireiecis .cguih. HMr. Ramsay
says it is a benefit which should be protec zd. 1 see no wacrrant
@itner in principle or autheority for so hcloing. It would be to

aguate & 4éischarge in committal proceedings with a verdict of

acguittal.



-

It is periectly undersiandable as occurrad in Barton Va

[0

The Queen {susra) for ihe Hign Court ©f Australia te rule that

wiils the Qi ction of the Avtorney Grneral could noib be guasticned,
the court could noverczheless quastion vwhether it would be unfair

TO permit @ ro-irial to proczed in circumscancos whers the

Attornzy Gaoneral had preferred his voluniary bill. Bur I find it
difficult, if not impossiblz, io Say tbhat whare one judgs has rulad
that an indiciment can be preferred pursuant to section 2{2) of tha
Criminal Justice (Administration) Act, that another judgs could hold
that 1t would L2 unfair as an abuseo of process for the triel to

procued. Clgarly. that would amount to a judge of co-ordinacs

jurisdicrion setting aside an indictment granted by his brother judge.

The posizicn ¢f judges of co-ordinate surisdiction setting aside

= -

SX parte orders in civil maticrs is woll settled. Ses the majority

judgmen:z of this Court in The Minister of Foreign Affairs, Trade

and Industry v. Vehicles & Supplies Ltc. znd Ancr. S.C.C.A. We., 106/81

delivered 25tk September, 1589 and Lorc Olivex's opinion in ths
Privy Council {1951! 4 All E.R. 65 av E. 7. But I am unawarg of

ary a&utherity which supports the view +hat a cimilar power ¢xistTs
Gn the criminel sids, Thsir Lerdships .n the Censcituvicnal Court

callad attenption (o R. v. Chairman County of London Quaricr

Sessions Ex pzrie Downs (19541 1 &.B. 1 and zhe pertinent obszrva-
ticns of Lord Coddard at pp.5 - 6. I do Dot think it is far fotched
Lo suggest thet the rcason in vhis case for obraining the Sudga’
gancticn was o pracluds any argument as rogards abuse of DIOCCES.

although it is cloear that the motvhods of preferment in the
Criminal Justizs {(&dmini wration) Act are alternative mothoeds of
initiating a criminal trisal in the Circuit Court, committal proceedings
remain the normal, usual and acceptad mothod. Ho one has suggested
otherwissz., Thn methods of preferment by veluntary bill "by the
diraction ©f, ©r with vhe consent of a “udge of any of iths gourts
of this Island or by thz direcrion or w:th the consent of the

Director of Pullic Prosecuticns..." are and havae baen used only in



cxceptionzl circumstancis. To tha cortain knowledge of at least
wwo members ¢f the Court, the last time the Directeor of Public

Pros~cutions rosorted Lo similar procecdings, was in R. v. Wilbourne

Walters & Edward Walters {1571 i7 W.i.R. G1. In my judgment, vhat

zpproach ig cminently right and fair. It is only right and fair
g

e
sy
I
rt
]
(7]
ar)

[te}
I
o

£ral rule, any parson baing tried in rthe Circuit Court

should not be so triasd unless firsc, thore has boen hcld a

Mascen, JJ., in Bartom v. The Quecn (supza) at p. 3% that to dony an

accused tne benofit of commitr-al procecdings is £0 doprive him of

& valuabls protsction which iz of advantags whether in corminating

in

o

procsedings befora trial or at the srial. But thz clrcumstances in

this case wore altogeiher ax epticnal and justificd the course
pursuad by the Dirzctor of Public Prosc cutions. I am quite unable

fer these zeasons te agren that Lhere was any abuse of procass as

Mr., Ramsay complained.

=3

he zppellant also sought =z declaration under section 15 of
the Constitution that his right Lo pursonal iibarty "has boen

and ls besing contravened by tha ... unconstitutional and invalid
proczedings ... and his subsequent arresc thereon by warrant. ...%

The spacific provision is in these toarms:

“15.—(1} Wo person shall be Geprivad
of hisg persconal libarty save as may in
any of tha f@llowing cas<s be
authorissd by law-—

(&) for the purpose c¢f bringing

nim before 2 court in
txecution of the corder of
A COUTL: OF <..7
Succintly re-statoed, Mr. Ramsay contended thai thers were
invalid procsedings to obtain the issua of the warrant, the judge
had no power to issuo any warrant, and tha warrant he crdered, was
invalid. The appellsnt has bzen deprived of his libervy in bresach

of the¢ Constitution. The warrant, it was further, argued, could

not have been ordercd bzcauvse there was no indictment in ZXlstencs

e g



at the time of thz corder. He prayed in aid Lhe practice as applies
in England. It appears in irchbolde Criminal Pra ctice and
Procedure (3oth Ed.) paragraph 197:

“157. Proceeding by bench warrant.

By a long cecurse of practice, it is an
established rule thex any court of
recoxd before which an indictment is
preferred and signed may forthwith
lgsus a bench warrant for arresting the
party charged, and bringing him
impediately befors such courn, to
answer such indictr ﬂnt. tth Rep. Cr.i.
Commrs. 5%, and 3ﬁ Justicas of the
Peace Act, 1331.

& person's right not to be deprived of his personal libe arty
is not, I would suggesi, abpsoluie. He may lose his liberty where
it is authorised by law. Section i5(1) of the Constiturion lists
eleven cases in which loss of liberty is vegarded as authorised

Ly law. 7%he situaticn relevant to this case is 1% {1){e) as
previcusly 4uoted but which I repeat for conveniences

"15.—({1}) %o person shall be deprived

cf his pezrscnal liberty save as may in

any of the following cases be
auvthorised by law——

-0,
=

ey £ the purpese of bringing

him before a couri in

axecuticn of the order of

& court; ©r..."
The order nade by Courtenay Grr, J., was for tha purpcse of bringing
the appellant before the court. The appollant was brought basfore
the ceourt in executicn of the ordor of & ceourt. When Courtenay Crx,
mads the crder consenting to the preferment of an indictment, he
had no drafy indictment before him. & carcful prasacuter, ocught as
& matter of course, te have submitted a drafi for thae judge's
scrutiny. But for the reasons gxzven by the Fell Ceourt, with which
i entirzly agree, I do not accept thai the omission is fatal. &t

the same time a judge is being asked to givé his consent to the

D

preferment of an indictment, good sense dictates that he be asikead
for an order to bring the accused before the Court. any court of
ecord has ths power to compel actendance of persons charged

before it. The practice in England dictates that the WaArrant

Ty



if an indictment is preferred and signed. Historically,

A

can be issus

I.A

in England in the times of the Grand Jury, an indictment comes inte
being when the Grand Jury returned a true bill. Wwhen it was signed
ty the proper office, the indictment coulé be procssdesd with,

in Jamaica, the histoerical usage or practice has been
somewhat different. An indiciment does not depend on the signature
In this country indictments bemfore the
Circuit Couris are signed by a Crown Counsel in the office of the

Director of Public Prosccuiichs and presanted in court when an

st

8]

accused is arrzigned. It is signed on bzhalf of the Dirzctor of
Public Prosecubtions pursuanl te his authority te give such a

direction. if the accused do=

i

not appear in obedience to his bail,

a warrant has to be issued to bring nim before the court. & judge

of ihe Suprems Couri, which is a Court of Record, has the authority
to issue his warrant to eanforce attendance te enable the trial te
proceed within a reasonable time. Propsr practice would reguire

that an indictment be before the Court at the time he makes his order,
But its absence does not, in my viow, render the order invalid. The
committal order puts ithe accused within the jurisdichion of the
Tircuit Court upon an indictable offence. In my view, in chis
country, the judge has the powar to issue his warrant bocsuse ine
accused is commithed for wrial on an indictable offence within the
jurisdiction of his couxt. Unlike the English position, it is

+hat fact which enables the judge to exerclse thai COSYrcive power.

-

would suggest that the signing of the indiciment in England by
the proper efficar cf the court to give life to the indictment, is
2 rule of procedure embodisd in subsidlary legislatien. It plainly
is not a rule of the common law which we would be reguixed to
follow.

7 am alsc of the view thai the infringement in reaspect of
which redress is sought, relates to the appellant being dgprived
of his liberty and occurs at the time of his arrest. Av that time,

in existence. Certainly.

in
ot

an indictment 22 the evidence discleses, wa



..21_.
wien the appellant was brought before the court in execution of
the warrant, the indictment was presented. He would have been
aware of the charge against him and he was roleased on bail thore-

refore deprived of his liberty for the purpesc

ot

i

after. He was th

[

1

of being brought before the court in order to stand frial on a
charge of carnal abuse which had been preferred against him. The
infringement i.<. the deprivation of liberty of which he complains,
was autherised Ly law., Conseguently, he has no constitutional |
grounds for complaint. Finally, argumenis as to inaccuracias in
the wording of the warrant, I dismiss as lacking any substaﬁce.
These inaccuracizs in ne way converted the document into any
document other than an order to bring the appellant before the
court,

For these reascons wnich are not dissimilar to thoss given in
the judgment of Rowe, C.J. {Ag,) in the Constitutional Court, I am
not persuvaded that this Court should interfera. 1 would accordingly
dismiss the appezl and affirm the judgment below. The respéndents

-
L=

n

are sntitled to -their co
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of any exceptional circumstances it would net uge 1ts powers. in
over Ve Canturies

Couri ang the

. e e R - r - e 3
sensral Jdid not Soerans

¥3
w
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oL the ol Jalaicas., Whav, s the effect of
e S v Fof Ty s T N S T £ S g s e e el e . e - ER .
BECLLACON 54{o}7 bLut beicre consigeriiy what guestion it s Lse-

Tul to have 2 lock a2t the Supreme Jourk

ey e
SNdUirV.,.

exrgrence whnen that Aet tock effsct:

BULESL2CLLCD (L)
iprene Court
I Kecora, i
in thig isiand &il
powex ana a :
¢E the
23kted in wny
anc Judyges in
Lo say--

Thoe Court for Divorgces and

macrimonial Causes,

The Chief Court of Bankrupocoy

and,

The Circuit Courts,

Aany of the Judyes of tho abovs
s

Toe Governor as Chancellicr or
Cruinaxy actlng 1o anvy judi-

i
cizal capacity, and




Thgiuces, waerefcre, in tne Supreme Cour:i are jucicial and
ministerzal powers., Jucicial powers ere exercisable LDy a 3upreme

Court Jucge wouh an Cpen Court and in Chzmbers.
v YTy e e Ty Tyt FRLER R 15T o | ; 1 4
pY Sulinons GaEted 4th June, 1981, supported by aifidavit,

te Courtenay Orr, J. f£or consent 1n writing for
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FBEFPCER : The Bonouresble

Courtney Gry

UP0i Lhe Summons for = ¥
ictment and warrant for ay

hr, Justice

nstructed

IS
ior heariag this gay and upon heazlng
kiss Carolyn Heid, Attorﬁcf g AR A
£y zhe Dizector of public rrosccutions. N4
L HEREEY CRDERED that:

A Voluntary Bill of Incictment

18 herepy cranted againstc

H

Lloyé& Brooiks for th

Carnal abuse. “a“
issued for Lloys B
Coure,

H I"

= xrence of
=% To he
rooks oy the

/580 e/ e ennceconsanncoans

REGISTREE (Ag.)

A

=2 by &

Putiing aside for the moment tho cuestion whether such

& methoa oF zpproach Ls proper, I turn to

appreach couvlid ba made at

all,

{n

ay that ne good reason app
metnods of proferraing an indictment in sec
Cod.h.h. sheuld embrace the D.P. P

Lencer it necessary for him to be aff
Twe methiods of achie
cught ©o Le the correct

apprecach,

nunmber 4 exclude o € D.P,P.? Despite ita

which specifzcally empowers him, does thzt
of 1t

CoOnstruction

enactment shutz the do0r to

i

€Ving the same end? Bui

exclude fim even by necessary implicastion? The rule
“3xpressio unius est exclusio zlter Siust

further implicai

AT Tixrst blush @ am tempted o

Lo Z2{(Z2) of the

What circumstance would

det Iin cne paragraph

i Goubt that that

Does the express language of

proxaimity to number 5,

rovisicn on the face

0.
]

Te provisicon number 5 and prevents any oshallenge to the power

But this rule cannot,. <o my mind,

apply o number 4 which appears to allicw free access te “he Court

Qusue, the guesticon i1s not whether ne sh

)
O

eyzbrowe be raised that ne sheu

precludes

icin that

tid but whether he can.

the D,P.P.
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£rom availing himself of chis open Goor D2CaUse SO Lo do would,
50 far as se:z:king consent is concernad, e f£lying in the face
Cf the con: it tuticnal prohibition by subjscting himself to the
control of wea Court.
i thli.k the distinction must be cbserved which exists
petween the judicizl and ministerial powers of the Court because
it cannot Le true to say that the D.P.P. is nct subject to the
Judicial powers oFf the Court. Such toiniking is untenable.
Bvery party ovefore the Court is subject Lo the judicial powers
of the Court. The Court has powers o direct an amendment of
&n indiccment either by amending an ©Xigoing count or by
Girecting the addition of a count which is eguivalent to

stice is done., It is

{'i
[
o]

Presenting an indicitment to ensure thai
unthinkable that the DuP.P. could refuss o zinend his indictment
accorcingly snd Lo wave section $4{f) as his authoriiy in the
fece 0f the Courz, Apart from secticn 277 of the Judlicature
iResident Hagisirates) ACT, I am Dot aware of any other statu~
LCry provisicn which 8llows the D, F.F. to take a casge out of
thig gontrol of the Caugt and, havipg regard to his gualifica-
Ti0n eguivalient to that of a Judge of the Supreme Court, ha can

e entiusted Lo do 50 cunly in the intoerest of Justics. But also

during the ccurse of a tzral, the D.F.P. nay

th
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TO amend his indichtment having regard to the evidence as il

v

T
di

{0

Court 8¢ 10 Go?

o

unfolds. Cun he not seek the consent of
This is done zc often that it wonld be Gifficult to now contend
that be may not. Indeed, this is but the parallel to the Court's
POWSX To direct an amendment on its own metion. Further, the
Ccuxrt has the power to ordexr an indiciment to lie on the file

and that there should be no further proceesdings therecn withou:z
the leave of the Court. Against such an order the D.P.P. has

R0 recourse. wWhat would clearly be inpermissible is for the

metion or by conseniing to entreaties oy the D.P.P. tc seek to
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affect the pelicy geoverning the operations of
is certainly pet the same tThing as issuing Girections concerning
the conducl of & case in Court. Ratner, I am fixmly of the
opinicn that the mischief against which section %4(¢) seeks to
protect the'D.P.P. is direction or control by politicians which
coeuld lead co the manipulation of the Couris - an evil to be
shunned no 1ess'than the plague. It is, therefore, my coasidered
opinion tinat the D.P.P. is Dot precluasd by secticn %4{(¢} of the
Constituiion af Janaica Lfrom seeking the consent of a Judge of
the supreise Covrt to the preferxment of an indicument.

The charge against the appellant iz Carnal sbuse and
since Oxr, J. had the depositions before him he was fully
cognizant of the particulars of the indiciment which could not
contain any other particulars than were Gisclosed in those depo-
sicicns. As to the validity of the Bench Warrant, I concur with

my broihers apd neecd not repeat the reasoning.
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1

chavgad on a bench warrant cn 17th of June, 18%1l. It 18 Dbest
to recount the evenis at the tims of arvosi and immediatzly

thereafter in his own words:

"i{. That on the morni
l7th day of Juns, 1851
arresrsd by Woman 1nsp
on & warran! charging
zbuss ol ths s2id RoEa
ii. That on berng chary
this vime 1t was wrilig

innocent of the charge
declsred innoCanid by a z
consider this Lulthnupc harrs
an act of injustice. I was
up in & cz2ll 2¢ the Supreme Cou
ing and latzr on the said day v
nandcuffcd and taken up
whaoro T was pl £k
handcuffs wors

THAT I felt desep personal humiliation.”
[ Emphasis suppliod]

As & mavitar of the low alshough hs was dischargad at a

rzliminary @nguiry bhe was brought up on ho warrani wiithin Lhs
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preliminary onguiiy, yet +thers wis coniipusd prosecution on

thea samse charvrgs. The appeilant continuszd bis account thus:

"12. Thar appearing for me werg &
Counsgsl, Hr. Ian Ranmsay, LJge“bar
Mreg, Valegis Hooue- hjlcoi ir. Bo:
and Mrs. Jacqueline Samucls-EBrown and that
upon application bw¢ng madt Lo the Cour
bail was grantad te me iv cng sum of

$1G,0006.00 winh & surety upen surrendsy
cf my iravel documents Lo ho Ragisuiiar
of tha Suprems Courd,

13, That my bail was axtondod by the
Court teo raoturn on the lst day of uuly,
1551 fox Suprems Lourt.

Montlien in tha

ir was common ground between that appellant and thn Dirzczor of

Public Preosgcutions - the firsi respcondent - that when the appellant

o

appaarad in court on 17th June, there was 2n indicimeni in court
and that this indicime nt was proferred sometime around tho i3th

June by the first respondent.
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Mr. Ramsay for tho appelliant, conizndad thay e apprsciage
“he 1issuss of constitutional law paruinant in this casn, theo
preliminary enquiry beforz ithe Fesident Magiscravo, Her Honour
Mrs. Carol Laowrsnce-Beswick must be takan into accgunt, At chauo
stage the loarnod Rosident Magistrato was cof opainion —het thers
was no prima facis casc made gui against the appellianz. Thero-
afvor procosdings wore coantinucsd boafoc © Courtenay Orr, J., in the
Supreme Court &t ithe instancs of ihs Dirgcoecr of Public
Proszcutions which ultimatoely rosulosd in che appellani's arrost,

After oo was granted bail by Wolfo, J., tLhs appallant
vhan inveked the jurisdiction of che Ceonstiturional Court pursuant
o Secticon 25 {Z) cf the Constiiutian on ithe grounds that his
constitutional righvs wore infringod by virtus of the prococdings
bzfore Courtenay Crxr, J., and thoe arzrsst which resultad thorefrom.
The primary compla:nit cenccracd his boing remandad in custody on

B2 gcugh™ a doclavailon in whose Lorms:

el

the 17th of Juns and

R i DECLARATLIOH
right tc porsonal

: ﬂppélc anc’s
Yy undaor Swctien

15 of tho Comstiturien oen; and is

boing contravenad by the aforesaid

uncenstitution l and Lnve lli p ocnedings,
- ')’ o e

qubs qu“ﬂ BT

2 PR T IS CTE et -
Y oand his DGIng ngld 0

5 N A, i an i J- .
i, apart fram being adverted o in

summarized as amendad in chis court

. A “ECLAR?TIOW ToaT tha iptivulaod

Voluntary B2L11 of Imdicimeni ond
warrant arc null and voi* by

regason of +n: confravoenticons o

sucflor 1% and Ssciion 20 (1)

) & { 1@ Secuien 94 of ¢

ion. Y (Amandnants

w-h
oy

Theo appellant also soughit compinsasion {or the depravaction of his

libaervy and this declaration was framed chuss



“7. 2 DECLARATIONW THAT the Applicant
is entitled to compensation from
the State as redress for breaches/
contraventicns of his Constitutional
rights to personal liberty under
Secticn 15 of the Constitutien and
to the protection of the Law under
Section 24U thoreof.”

The Constituticnal Couri i(Rowe, C.J., {hg.) Clarke, J., &
James, J. {A4g.)) dismissed the appellant's mcticn and he then
appealed to this Court. it is with this background that the
merits of his case musi be considered.
The procesedings before Courtenay Orx, J.

for a bench warrant at the instance of
the ist Respondent

On 6th June, the Director of Public Frosecutions instituted
or took over proceedings in the Supreme Court by a summons for the

consent in writing for a Veluntary Eill of Indictment against the

appellant for the offence of carnal ahbuse. The afficavit in support

was sworn to by Miss Carolyn Reid a Crown Counsel in the.Qffice of
the Director of Public Prosecuticns. The point to note is that

Crown Counsel cemplainad about the learned Resident Magistrate's

finding regarding the discharge of the appellant and she also

M

xhibited a copy of the depositions. 1in compliance with this

ex parte application, Courtenay Cry, J., made the following crder

o]

which was exhibited for the first time on appeal:

That a voluntary bill of indictment
ba
th

granted against Lioyd Brooiks, and
at a warrant be issued for hisg arrast.”

it turned out that the Directer preferred his own indictment, SO
this "grant® by Courtenay Crr, J., must be ragarded as surplusage.
The initial issue vo be considered is the mode by which
the Directecr of Public Prosecuticns invoked the jurisdiction of
the Court. Mr. Ramsay contended that they were civil proceadings,
s¢ that the Civil Procedure Code must be applicable and the
settled approach he contended is that tha commencement must be by
mction. The answer to this peoint is that the proceedings were
criminal. & summons was used to invoke the jurisdiction of the

Court but this process is used to institute either civil



or criminal procoedings in chambers. A bail applicaticn in
chambers is always institucod by summons although the procsedings

a2 undoubtedly criminal., Sgetion 28 of the Judicature (3 Suprem:z

A
-?.

che leglislavive raforsnce teo the Criminal Jusiics

curt) Act is
Administration Act and the Indicimont Act. I+ suipulzies how

jurisdiction is t¢ bo excrcised. The maboriol pary reads:

L4

"Z8. fuch jurisdicition shall be sxercised
50 far as rogards proctduro and
practics im ‘manner -provided by
this Act ... znd the law gover ning

craiminal procodure.,”
The courts which were merged. to form the Supreme Court are
enumezated in Section 27 of the Judicature (Suprome Court) Ack.

The Circuit Court wzs And conrinnos to b the Court which

e}
o

UReYcises criminal jurisdicrion. The soclion Also recoguized

that che Cireuwis Court a2long wiih courts had transmitted

N

te iLha Suprems Court Lheir

=

minisc , Gutizs and

autherivies incident zc any parc of suct jurisciction, power and
suthority.” In dirccring or congonting 1< an indictmInt or issuing

a banch wazrrani, a2 Supreme Court Judge is #xercoising the ministerial

!

ou

[

powars of the L.  Ho ¢xerciscs those with cusiomary judicral

impartiality since

o

they affect the rights of persons. By theiy
Very nature these powers are excecprional and are only excrciszd in
the interzsis ef justice.

As for the jurisdictleon of the Circuit Court, phat i

n

provided for in Secction 29 of the said hch and iv states in pa
. T the fimocs st which such Courts
:ceively raguired %o be hold, to
1 Y the catbs of good ar
f the parish in and for wh
5 shalil bs hela, of all
misprisca of truason, falonic n
dems:ancurs whatsoever, and of ths
ACCEBSOrins Lo £ha same 5!
determing ¢
according to law;?

Altﬁough the Judicature {Rulas

0O
[a]
P
A
=
.
{3
ool
&
¢t
u
e}
)
o
ey
o
1473

rovision fFor rulna relating o nho Indictments hcoh and ans oihe
g

A
i



law or enaciment for vhe tims bsing ain force rolating fo or
a2ffzscting “hc jurisdicilen of iho Supremc Court, thers ars ne
rules governing the appliecation for a voluntary Lill of indici-

ment or a boncl wagrr

=y consentod Lo

1

dirocizad by

cr issued as pari of che ministerial powars of the Courts. It
iz an exsrciss of the Ceourit's ipherent jurisdictien and the

practice 1is, tisit ppe- of

is by ax parts ap

tha means by wh

ich 1

commbirs by moans of =

they are sought,

STMERONS .

Vhon the Dircerer of Public Prosscuticons invoekod the
juriscdiction of thT Court, his rzal purpos: was ©o Lave a bench

warrant issued. Evan if the Dircennr did net rocognigzs 1it, “he

court «id and issurd z wasrant so Lnat bho appellant cotld be

brought up w0 answor sl

cuheyr hand, was consci powers to prafsr an indiciment

2nd s¢ dide As tho wvidanc: suggesis, . the court: had naither'”

nor conscntod

10 ap . it purported to grant one.
in the application for a benchn

warrant ought natural Jjusiice

1o have been accorded to the

appellant before Courtemay Orr, J.7

of oxerecising the

jurisdicilion of i Suproms Ceurt. Thai such z mode has long
boan part of thnt common low, ls borne sub by tnhe stanement of
prainciple by Lord Raid in Wiseman v, Bornoman | 155%7 3 A1l E.R.

irralevant
viry unususl
dotozrmination
£

“Iv i, I think, oot
in m;nd LAl

entiraly
iv iz

bﬁ z dudicial
e

is a primAa
icar who
Lo proesacuts o
onght firsc o decide
prima facis case but
justico raguires
sogk Ui commenis
defcnesnt on the
Se thers 1is
unjust In reaching
absenco of the

e
uJ.. l"—-\-‘A’-w.a.

ne ;“Lng

inhercntly
such a decision in who
oLty pariy.”



The safeguard provided by commen lzw legal systoms is that aftor

arrest on thie bench warrano in this instzner ths mocusad must bo

taken to court for z hosring. In Christie v. Leachinsky {1247}

1 All E.R. 547 at 575 Loxrd Simonds puts it vhus:

TAYYCstad With or withour & waArranm Lhe
ﬂubjfch is 2ntitlied te know why he is

doeprived of hisg freedom if only in orde
cthat ho may with i s

ach staps 23

TA
o

Tne same principle applics on wnae civil side whon sn ox
parte injunciien 15 graniad initially and intox-par hoarving
is mandatory thorsaftor,. Lord Wilberforce adverts to the frus
reasons why such ox partc hoarings arce volerable. AL page 285

of Wiseman v. Borneman, ho said:

and tha commzsaientrs
Re Hemmersmith Rent-Charge
&7, 8o far from supporc-

"The doegiszion on whicn tho mombors of
Y

T
[
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i orders, of an
| - 3 - r e
pormally be made ax
L B - " -~
w2 the contrar since
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Jodgus,; although
Ly oultimaie conclusicons
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1DE CGLrsClion 01 ARG COnSnat Lo &0 indlictmznt in writing,

- = < P S 4y -y s £
ar< IRCcCiaonts Ln the anfcrocement of

the eriminal law and thoy are part of the m machinary of justi

p!

2 To

L0 consids

o
rs

3 Lhe ordex

I+

of 2 bonch warrant aro

aunthorised by law. This

-

Cir. App.-Fe—at 151 whors

decided that theso was no reguisome nt in law tha

;-—u
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Lo be indicted or arrasiod should bs heard by whe courz. It should

4
w
Q
r.t-
&
&
1y

BOWEVEr, Lhsre are specific xules governing the applicatcion



-Constirution, Thay

for 2 voluntary bill in England., We follow the sams practice
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35 Supraome Court
judges and justicos issuing warranks zad Suprame Ccurt judges
consenting to or dirmciing  indicuments. Theo practics is iLhat
=he ruics of natursl justice do not apply.

Shouid the proceesdings bﬁfc£{3cCLrt@nay orx, J

tor a beach warrant have beon in open
Court?
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Preceedings befors Gry, J., baing in chambars weas in broach of
Saction 26 (3) cf ihe Constirurichn. To actovmine this issuc,

it is pacessary to advort to Socrien 20 {1} (Z) and (3) <f the

23
o
*
v
}_.J
o

% -

1
I =TI

&
Wy

ERUI o PO S S
vl

o
i}

’a imgninus «@ by any
SucCh: 7 court or othar
_h: case siall bo given
ing within 2 reascnablo

(3} ALl procu:

ARG procowedings

dotoerminarion o

LRT omtent of a

Gy oblig Lons

cthaor ori?yf inclu wng tﬂa
ANNoUn v of the docision of the
court ey

.;uw: authorivy, zhall ba
neld in public.”

it iz aevideont chas Sociticn 20 {1} rofors -o procoacings
in a criminal court which d= Lermings guilt and innoconeo whilzg

Section 20 (2) refors ito Couris or tribunals which detormins

<ivil rignes or obligaticns.
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Segtion 20 (3) cmbracss th# criminal courts in the purase

] and the

-

"all proceadings cf ovory court”  [seo Zacvion 2i(l
civil courts cor tribunals by tho phrasce "any court or ¢iiier

authority® s> 1n this instance i would be proceedings bafora

The Supre@e Cours 1o coverning Thy o innoccunco, which

ey
v
[T9]
©
o
H
~

"shall be held in puklic.® This aspect ¢f tha sppollant's

case therefore fails. It fails bocauss the minzsterial power to
consent to an indictment; and Lho rgsac &2nd axecution of fie
werrant are prior Lo 3 hmaring in court to dotormine guilt or
innecence, The breachus tnai may rasult from the commoncemant

cf criminal preceadings bafors irial which rosulcs in a

[o]]

[}
e
.
-
b

eprivation of liberty arz protcscited by Saction 1

L3

of
Censtitution. Significantly Szction 15 (4) sntrenches tha

constaitutio

o

21 right to compensation for any ona who kas bean
unlawfully arrestcd or uraincd. &As for the pending wrial of
the appsllant be 1t notod that by virtus of Seccicn 23 (2) ef
tha Criminal Justice (Rdministyation) RZct rapo and Xindred
cffencos as carnal abuse are tried in camcrée anc this provision

is permitted by Seciion 20 (e)éc)tii) of the Constitution. -,

id the Director of Public Prosecutions
use the process of the court because
he preferred an iandictment after the fail-
ure of the preliminary eaguiry?

)

The common law has boon asture 1o Docont years o dovalep
defeneas for protncticon cf tho accused, whilc ackaowlodging
Parliament's cxclusive role in crzating now crimes. & subiective

tess for seolf-gefenc2: sez Beckford vo B. [15%87] 33 ¥W.L.s. G111

5

the rules relating tso identification wwvidinco, sce Junior Reid v.R

{1989} 3 W.L R, 771;2nd for abusc of prociss, sec Bell v. R. [1985]

1 A.C, $37. Tahzre is always a desirable ruls in some jurisdictions
that thore should be a warning in cascs of disputad confessions

alve

seg Conftssiocns zmd Lorroboration {1581} Crim. L.R. pagc ©67.
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. cf tha powar
seond indiciment if
ubject matter oughi (o
notne first.  Buib

viies 4o The power o

BN OPRproessive trial
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The law on abuse of process as was considercd in

b

K. v. Derby

Crown Court Ex paric Brocks [1%¢4) &% Cr. Zpp. Rep.

and the passage at 15§

.

=

@adss

"in cur judgmunt, beariig in mand
iscount Dilherne's warniug in

Dirgctor of Public Prosscubions

v. Humpbrys (19370 ¢3 Cr. ipp. R.

A

T
L

.

95, 107; {1477 “.C 1, Z€ that
this powoy to SLop & prosicuiicn
should only b 3Pd “in most

exceptional circumstancos'. aad
Lerd Lane C.J.'s, similar observation
in Onford City Justicas, Ex paros

Smith ({1982; 75 Cr. App. R. 200, 2C4,

&4
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LEVEXY ceourt has undg subtedly a righe
in its discration oo cccling to hesr
Frocesdings on tho ground chav they

ACC CPProssive and an abuse of Lhg
process of vho o ', and rojsotad

Che more risiriciod viaw of

Lerd Goddard, Cod., in Reg. v. Chairman,
County of Londen guartor Sessions.

Ex parte Downes, LLSS‘} 1 Q.8, 1 a¢ D. ."
 Emphasis suppliad]

What Mr. Ramsey has contondod is that the concop: of abuse of
Process cught to b applizd iz a sivuatien 48 LhiS whnre an

1ndéictment has beon proforced despite the faee that commitral

i
e
O
¢]

[P

9
£
'_
by}

e
i
o
5
Fh
bl
o
'...1
£
123
2
<
o)
O
o
fu
[
£
]
=
o
b
e
<
N
&
E
}.....J
(L)
o
[w]
L
o

& verdict, €Z: the Director of Public Prosccutions preforrad

valuable protection of a Proliminary CRQULILY, DUt went on to say

"Ehe scope of this Protaericen is
dimirishzd o scme exicnt by whs
circumstance that tho Atrornay-
Coneral car fils an ox cfficieo
indictmant aftaor the magisorats
has founé thap thors ie N

prima facis case or afror o had

Ak

discharged nho accused { Common-—
wealth the ASsurance SoczetyLmd .
Smith 9Ju,'; 55 C.L.E

B. JEQ). But in ginsral, =
the magisvrate has sa found, thac
5 an and of ihe n&;tﬂr§ ‘hls
Casy being a rar
Bt general rule.
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cammlﬁzal

jri} an whe
éiscretion of the Attornoy-Gansral
¢r othar asuthuriscd officer, allege
a di Lones, or mers than
cne offrnes.  If che magistraic,
belinving anat the gviasncs vendoraed
by tbs informanit dess not consiiirura
2 prima faci< caso, discharges tho
ACCUSEd parscen, tho Attorney-Genoral
may neverczheless file an irndictment:
Ste Re V. Baxter (15243, & S.R.
(Li.S.¥W.) 1347 R. w. Durnin, (153451,
GoW.lie 25; R. v. MeConnon | 19551 Taa.

1 1]
S.R.1.

This autherizy docs nob suppor. oho contenticn
institution of criminal procesdings afrer vphe appella
preliminary a2nquiry is an zbuse of pi
ie preclude a "fair hearing® withip tho torms of Secti

Censtitucion. Morsover, in the contoxn: of Szchtic

P

Constitution what the Director of Pubiic Proseculions

L0 exercise his powsrs under Section 94 (3)(z2) or (3)Mb

SCeSs s as

ionn 20 (1) of

n S4 of +he

has deone iz



%(3) Ths Dirzcitor of Public Prosecutions
shall have powsr in any case in which he
considaers it desirable so te do -

(a) to instiiute and undsriake
criminal procaadings against
any perscn before any court
other than a court-marc:al
in respect of any oiffence
agaxnst the law of Jamaica,.

(b} o iake over and contlnuc
any such criminal proczedings
+nat may have bsen institutsd
by any other parson o
authority:"

Vi
%
Lk
(i
e
m
o

iroctor could noeot

o

So considered, the conicntion that ths
iis powers in the CLrCUmsiAnCes of this case was unsound and
should ba reijescted.

Was the Bench Warrant invalid?

& pewerful submission was mad~ with rzspect to the issue

of ihe bench warcant which it was conuanded was not issued in
accordance with law. To datermine thi mer:tis of this submisszion,
ir is necessary to szt out the warrant s¢ as Lo construg it against

the background of the inhsersnt powers of a court of record Lo issuc

*Thz (uesn vs. Lleyd Brooks - Medicel Doctor
c/o Hewpori Medical Contrs

Te all Constables and cihor of Hor Majasty's
Cfficsrs and Ministers within the parishos
of hlﬂgSMOu and Szint Andraw and TG SVEryong
of thom whom it may CORCLyYn:

Theso are to will apd roguirs, and in Hor

Majssty's name ¢ chargao and command you,
upon sight herceof, o bring bufors me or
soms other of Her Majesiy'’s Judges of the

Suprems Court at the Sessicn of the
Kingston Circuit Court now holden at the
Qup -eme Court, Public Buildings, Ring
Stnroet Klngﬁgonf for the parishes of
Kingston and Saint Aadrow, the body cf
Lloyd Brocks whe stands indicted baefcre
me ab thiz same Scssion for Carnal Abuse
if the Court
be then and there sitting or if not bafore
me or some ozngx of the aforcsaid Judges
in Chamburd ﬁﬁ find sufficioent sursties
fer his pe cnal appearance at Ciils preosent

== F
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"Session to answer the sald Indiciment

~apd all such other matters as on nnr
Majesty's behalf shall bs objecte
against him: and if he cannon D takan
during ihis present Sossion, iLhat than
as scon after as he shall be taksn you
bring or caus= him te be braugm* befo:e
me or some other of Her Majesty's Judge
of the Suprame Court in Chambirs fcr
nig pc:sond1 AppPaEarancn,; at e next
cessicn of the Kingston Circuit Court
to bz holden for the aforasaid parisne
+¢o answor as aforesaid, andé furinhsr o
b dealt with according no Law.

Hereof you are ncot fail a% your peril.

Dated in cpen Sessions at Lthe Suprame
z, Kingston afcresaid

this 1lth day of June, 1851

Sgd/ C.5. Orx
Judgo

!.’)J
9
o)

CourtenayOrr, J., gave the crder that the warrant be issuad
$th June, 1951. It was signed by the learnsd judge on 1ith Jung,
1891, Then it was sxccuted on Juns 17. The point taksn by the

appellant was that when the warcani was issucd. it was net

En
1]

authorised by law as there was no rocognizance which bound hin
over to attend to answer a pending indiciment or any indictment
preferrad im the Circuit Court. At thet siags, the appellant
was not deprived cf his liberty. The loarned Jjudge could have
cndersed the warrant "this warrant is not fo bo executed unless
rhe indictmen: for carnal abuse has besn preferred.” It happened
that the warrant was stayed until the 17th June, and on inpat day
it was executed and the appellant brought before the court “to
answer the said indiciment and all such cihsr matters as on Her
Majesty’s behalf shall be cbjected againsy him.” At that stags
it was open to the appellant te ralse the issue of abuse of
process befors Wolfe, J. EHe did net, but be applied for and was
granted bail.

I+ is now pertinent to examine Stctien 15 (1) (e) of the
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"15, - (1) Twe person shall be deprivad
of his perscnal liborty save as
may in any of the fcllowing cases
be authorised by law -

(2) for the purpese of bringing
him bafore a couri in @xocu-
rion of the ordor of 2 couri;”

It is clzar chat the peint at which the constituticnality of the
warrant was to be tostod was when it was executed and the arrest
was made. Had the arrest bescn mads bofore the 13th Juns when the
indictment was preferrad, then it weuld have besn an Cpen gquesiien
whether the warrant would have been authoriszad by law. in this

case, however, the appellent recognizad in the Sth declaration he

soughkt, that it was "his subseguent arresi” on th® warrant after

procecedings before Courtenay Orx, J., which deprived him of his

perscnal libarty. As proviously indicatad at that time an indick-

ment was already preferrsed in the Circuit Couri,

century as regards the issue of bench warrants as staced by Hill,

in Regina v. Whittaker 2 F & F i. It was staved as follows:

“ Hill, J., said that the P ACTICR
determined on and adopted by :
Judges was, 0o Lo issus bznch
warrancs, unlzss from the natuere
~f the crime it Was D2CLSHEXY Lo
have the party charged with the
offence at once taken inte custody,
or unless it was shown that the
party charged with the offenco was
about tc guit the country.”

Anorher authority on bench warrants which smphasized both ths

.

inherent power of tha court to issue them and relucitance to alter

'd]

gettlad practices as ragards issus is R, v.Kichols {1900] Vol. 64

These suthorities suggest that it was for Courtenay Oxr, J.
ro exerciss hig discretion, given tThs nailurc of the crime charged
and the circumstancaes of this case including the preliminary engui

co decide on the appropriate means of ensurtng that the appellant

It is appropiiate to advert ©o¢ the practice in the previous

z

Ty
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Whose indictment is being challenged

in these proceedings?

One issue ©o be considered is the consuituticnality of
the Direckar of Public Prosscutions' acgrion in sesking the conssant
of ithe Suprems Court judge o prefer spn indicument. Tahs Dirschoy

cf Public Prossecut:iens 18 an indepandspy member of che exucutive

Constitution, Sc far as the inscilucion of criminal proczadings

arez concerned, Szc:iion 54 (3) provides whats

“{3% The Uirector of Public Prosscutions
shall have powsr in any Cas=s in wisich

{ma) 1o instivuts and underiaks
crimival procecdings against
any parsen bsfzare any court
othor thén a courc-martial
in respaci of any cifcnca
against thz law of Jamaica;”

It was recognizsd that the Dirscior wheose office is a public cifice

B
n

would be assisted by Crown Counsel in the performance of his duti

and 24 (4) statess that:

“{4) Thz powgrs of thn Director of
Publlc Frosec

viicns under sub-
secuicen {3) of vhis sacticn
may bv zxrercised by him in
o parson of through oLLsy PRIsSons
‘ agiing undor and in accordancs
wi.tl iz gopsral gr spaciel

The point &t iLsste .8 whithsy il was constiiusrionally
permigsible for the Dirwcicor of Pubklic Erosocutbicons to s28kK ag he
did, the consent in wriiing of a Suprasme Court judge Do prefer an
indictment. The appellant was entitled o ralse this issus &8s
judicial reviaew is entrenched in the Constitution by viztus of

Szeticen 1 (9) which makes ths following provision:



e

"{%} Ho provision «f this Constii
that any persen or authorit
noer be gubjech wo the dirvecti
control of any othor psrsen ©
auznorﬂty in sxercising any func~
tions undzr this Constiituliio

shall b= construad as procluading

& court from exﬁ*cialnc SUXIAGICLIOH
in relaticon o : nher

that pworscn or Cy
porformad Lhosao fuw"L¢DnS in
socordance wish this Con

or any other law

it s 1n the light of this provision that 14 1s necessary o
axaming cther secticns of tihe Constivucien and the stetull and
commen law 2s thoy rolave Lo his powars ©o inslltuice or take ovar
proczedings by preferring an indictmoni.

The mode of prefcryring an indictmonu in the Circuin Ceourt
is governed by Section 2 {2) of the Criminal Justico (Administra-

Lion) Act, The seciion reads as follows:

{Z) o indicuiment for any cocifence
shall pbo proforred unlass the
prosecuior ox SLhar person

referring such indicimeni has

bean bound by recogniznance o

pProsaecure oF giva LVIGEnoe

against the poérson accuszd of such

off%nc;‘ or Anlusu the psrson

ACCUSSa Y CcORImLLoed 1o

or detod istody, GL
rocognizance

V2L Lo Al

ndictm.nt to be proforzed
galnsr hlm for such offance,

or unless such indictmoent feov
suchi cffancs be prufaryad by

thy dirscrnion of
CORSONT 1IN t.1

of any of thz Cou:
island, g by =hv
or wivth the conson
Dirxacieor of Public Pra“;cualcﬁs,

or ‘«’J-,...YJ I”‘l%‘.

or of the Deputy Dirscroy of
Public Prosecutions, or <f any
persen ﬂutbarizﬁé in thaw

bohzlE by to: Di:ecaar of Public
Proscecuticas.” | Bmphaszis supplioed;

The

)

secrion can be rovicwed as contemplating fivoe moedes of

prefurring indictmenis in thie Circuit Courw. The first thres modcs

ssums the safeguards of a2 proliminary Saguiry or & Ccoronsy’s
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tae Juscicoe of the Peacs Jurisdiction hci, and the Coroners Act.

commsncing criminal prosscur

one although most sre instiv

ar: the legislative racogniii

2FNRYONT Lo COMmEncs crimenal prosrcuiions. Ths othary (wo mocas
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TECoUrs:s Lo a preliminary enguizy or

b % o I .
coroncrs inguest or alternaiively whero tho preliminary onguiry

5 ir

-

ngusst has failaed, craminal proceedings may bo

writing ¢f & Suprems Court judgs or by tis Direcior of Public

=0 L sacuriiy of venure and

.«.I

trained legal minds of uhw Suprome Court judges and Director of
1

[ R o Y 3 T P 7R e e T - [ - PPN 1 ¥
chploms wOUTT judgs ncy the Divecnor of Public Prosecuricons has

e e H aoam - L S P e e Ly T
DUV {OUE Crimes s8¢ Aas L0 LRI LA prﬁﬁwcuu_".ﬁuw. Tast Tas A

..... ntruswed o the constabulary fores zndg

public co-oparaiicn Lo carry sut shary dutics.
it is to be norad bocause the Jonstitunion confars a

powsr on the Diractor of Public Prosscunions o insritutse and

b

underitake criminzl procsed or Lo talz over and continus

1t was obligatory to maks provieions for him o sssume Lhe
atlorney Gensral's powsrs In this rsgasd. Thnis was dons pursuant

tx Section 4 of the Order in Council which proserves sxisting law



bring them inte cenformity wiih the provisicons of this Order.®
Section 4 (5} specifically rvefers 1o the iransfer of funcrions
from the Attormey Gsneral to the Dirscior of Public Prosccutions.

nus:

=i
o
k5
H
ﬂ'.
o)
]
-+

“{5) {a) The Governor-GCaneral may, by
Crdsy maéa a: M“y TIME WATRin a
period of ifwe years commencing
with the app01ﬁ:?a day and pub-
lish=d 1n ¢ha Sazooin, maks such
adaptatjons andg medificatigns in
any law which continues in foroc

in Jamaica on andg arugyr cho

: chias :
brought inte forcse on or afisr
that day, &s appsar to him z¢ be
DeCessary o £Xpedint by rzason
of anything coniained in ihis

{(b) Withovt prejudics to the
erality of paragzaph (a) o

3 subssction any OUrdsry mada
0

o

thersunder masy cransfer wo the
Director of Public Prosscution
any function by any such law

vestsd an Lhe s-iorney-Gengral.®

3

By tha Comstitution (Transfer of Functions) {Litorney-Gensral Lo

Director of Public Prosecutions) Order 1867 vapaica Gazette

Proclamations Rules and Regulations Lugust &, 1992, the words of

Secticn 2 {2} of the Crimisal Justicr {Adminisztvaticon) Act:

3

Gr by the direction or with ihe

censant of Her Majassty's At Lornay-
General of this Island, or cithar
cf his A351stants Lo the Atcornoy-
Gzn=aval,

which first appgared in Law, 21 of 1871 in The Law to Abolish Grand
Juriss were adapted and modified Lo substituie the Direcior of

Public Prosecuticns znd his Deputy Diractors and other Crown Ceunsal
for the hriorney General and his Assistants. The draftsmen described
“adaptation and medification® as an "amendment”- in paragraph Z as well
as the side nots in the (Transfer of Functions) Order but this apparent

2rroY dees not altsr the nature of the facapcation and modificasion.



The relsvant subsectior cenferring powers on the Director
of Public Prosccutions te prefar an indictment in the Circuit Ceurt
‘despite the failure of a coroner's inguest was construed in

Grant v, D.P.P. 30 W.L.R. 301 at 30¢ and iv was appropriat:s for

the Dirmctor of Public Prosucuiions 1o uss this power. in fact, he
did so resort no it on second thougbts although he had applied for
the consent of Qourtenay Orxr, J. &b that cime, vhe lsarnsd Director
przsenced no draft indiciment for conscnb. Bad Courtenay Orr, J.,
consenied, it would have becn appropristes to endorse rhe indictmens
accordingly. When, howevar, thz iadictment wae drafted and
present«d, 1t is clsar from the fzce of 1L that it wes the Director's
indictment. Ths material part rzaads:

% PARTICULARS OF GFFLENCE

Licyd Brooks, on tha Zéth day of May, 1990
in the parish of Saint Andrew carnally knew
and abuzed Roxanna Barreti, she being a
girl under the zgs of twelve VEBLS .

Lorna Errar~Gavle (Mrs.]

Assistant Dirsctor of Public Presccutions {Ag.)
for Director of Public Prosecurtions

13tk Junz, 1591.

It 1s againsy this background ithat it is necessary te deal

nt of Courtenay Orr, J.,

O
o
w3
1
i;*,

with the superfluocus application for the

o The indictment., Ty
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for the Direcuor o seéek te bs subjacted "to the dirsctien or control®

[

of a Suprzme Court judge in the ¢xercise of his constirutiornal and
statutory powars Lo institute procesdings by indictment. Section
9¢ (53} of the Constituticn envisages that others apart from the
Director and those in his Gffice are empowered to institute and

undertake criminal proceedings but the power o take over and

continue or discontinue is vasted in his Office R P

87

of any cother personor authority. 1t is best understco by citing

again Sectiocn %4 (3)(4£)and (5
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94, (3) Ths Direcicr of Public Prosscutions
shall have power in any case in which bha
congiders 1t desirable so o do -

(2} %o instiituls and

¢ un
criminal proczeding
z2ny porson bofors a
cther than a court-mars
in pespect of any uffmncg

zgainst tho law of Jamaicas

*

{b) o zakz ovar znd coniinue any

such criminal procesdings

that may rave bazon insticuzad

by zny othar person or

authority; and
(c) to discontinue at any stags

bafore judgmini is deliversd

any such criminal praocaedings

inst GLTE by

him ax on

oY
(4) The powsrs of the Dirscicr of Public
Prosecutions undsr subscciion (3) of hl;
section may be excrcised by him in purson
or through oiher persons acving under an@
1R accordancs with his genwsral or spacia

instructLions.

{5} Tho powers cenfzrred upon the Dirccior
of Public Prosecusinng Ly paregraphs (b)
and {c¢) of subsection (3) of this sscriom
shall be vested in him fo the oxclusicon of
any orhar parson or aunhorilty.

Provided that Wdira any othor peLson or
anthority has insc]

l

ttubced cﬁﬁml al procesd-

ings, nothing in subsceiion shall

[ TR g e
=
WP
'....d
O
H\

prevent the withd g tﬂosm pracaedings
by oxr at the instancs of thah parson or
auchority and with the lecavs of the heurt.”

— 1 he ot

Then 24 (6) <mphasises that he is not to be directed and controlled

by any person or authority. The plain mcoazning is that he is not vo be

directed or contrclled either by the legislature,the executive or the judi
ciary in exercising his office as regards section 94{3} of the Consititutio
if he is directed or controlledit offsads the principle of tha

suparation of powers,and confravenes the letter of the Constituticn.

Alsce if ths judge rofus:sd to direct or Lo COnsSent in writing, The

[L‘..s

(a1

Diractor is empowsrod o instiiute proceadings and underzake or take
cvexr and continue just the sams. Yai out of defercnce to the court he

would be inclined not to precosd. Lord Mansfisld himself a former
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attorncy General graspsd this when in R. v. Phillips, Lucas &

Gibson 3 Burr 1383 he is roporiod thuz:

"Lo** Mznsficlﬁ ocls
would noevey gLan. an

rnform:
the applicaiion of the futvorncy Caneral,
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th} 3-'
 ohy
e QR
Bepy 7T

&
&
I
?-‘
o
-
e
o

3 mn o
o
I
|

g,
-

S e
. V j -
himsslf, <x officic, to oxhiba
ne may, 1f e thinks propaor, s
PRILIfE, <o ahtw ¢ausce 'wh
not bo oxhibitaed,’ befors
Thiz 15 not a casy within
T~ H
5 W & ;
wnfor
Py o R S . 2
P ROV lf_".-..ﬂS}L.._b« told
M. A2 Fohat B omust ouso
-y i
his ow by

He again refused cho Abuorniy Gonoral in R. V. Williams Davies

e Phillips Esq. Mayor of Plymouth, 4 Burr 2030 and addad vhuse word:
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"o.. If the Attornay Goagral shou
any 4oubt abous whs propriciy of
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powers Lo insiltuts A prosacuclon. If hs coublad the prepristy of

wnstituning procesdings, he cught nob wo Ly rampt 1h. Tha
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inisterisl powsr Lo consons o ah indictment bya Supraie Court

4

udge is exceptional in Jemzica. the other hand rhis is the
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normal method in Englané soo Raymond supra Thers, This powsyr Lo

consent Lo, or direcon indicimenits has not baen accordad oithor oo
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Pubilic Frosacuticns.

Te my mind who powers confarred on “he SZupreme Court Sudgs

s
Q

direct or comsent to an indictmen. cughi T4 be narrowly ceonstrusd.

bt

© should ba confined to an indicemeni sough’ by 2 private
prosecutor whe for good regsszons wishes to prefer a veluntary bill.
Then the judge would consent af it was appropriata. His directions

o the Clerk of the Circuit Couzr woUld bes roscerved for instances



as Secticn 12 of rht Perijury Ack. Tho ovidencs in this caso

o the indiciment preferred emanzied from the

Office of th=z Diructor of Public Prosccublions., b is true that

Did the evidence adduced cstablish abusa
of process on the ground that the rg-—
guisite svidence necessary Lo prefer an
indictmznt has never existed?

The rosers o &

&3 private proscculors who iaclude ch. polics would insiitues
ol i

proceadings in accosdance with Part II1 of the Justicos of e

Przcs Jurisdiction Aci. In pracrice, tho Resident Magisirate by

virtue of Secwion 64 of the Judicacsuc.. {Rosiden® Magistratos), Act:
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Whaer the deposicvions and cthor pap=gs are deliversd to the

and the practics is that & privato prosucutor whe wishss to
conduct proceedings in thc Suprore Court szeks the Direcior's

fiat 1o preosacucse. When the Director indicis ané forwards the



indictment and GeposSitions
the Circuit Court, ne iz a

{3} {b) nf the Constirutio

nave been institutud by &n
In this insgstoanoz, tho

prolimlipary enquiry And ao

w3 completed: sew S=ction

Jurisdiction Act. The nex

coacinued by nhe privats pi

wio had laid the criginal

would have had o szek tha

Lnaes was ne additiconal av

and the Direcior prafervad
Z2{(2} of th¢ Criminal Justi

st bo as the public offz

zppellant's svidence which
1o favour of the Dirascior,
in hiz affidavi

Lo Proc

b

ol

f.
ow, | = an opinicon
1¢ he gave an
enguiry and exhibited ong

& pessible contradicticn i
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vppellant also esxhibicad

roceedings befcere Orr, J.
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Takoen OVoD an

wo wne propasr officer - The Clark cof

ciing in accordance with Sscticn 94
n. In the ample words of the Consti-

G convipuced criminal procaodings which

oubher parson or authority.
appollane was dischargad at the

Liie criminal preoca

42 of thz Jusiice of the Pzace
t stege of Lht procsodings could ba

Inspuconr Ariice Brown
information on 29+h May, 199G. Shs

consont or cirecvions of & judgs in

Tha alrvarpative was for the

dzgpive the opinion of thsy Resident
2t o1g clear from the record thaz
1dance apart from the depositicons.
proliminary enguiry
his aindicimapnt pursuant to SacIion

cz (Administration) Act the presumplion

cer having the constitutional and
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could be usad Lo rzbut the presumption

wzs equiveocal and so did pot come Up

t in suppert of the motion in The court
as o the gua

ity of the preliminary

page of tha depositien to demonsivate
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n the complalinani's evidencs. Th
rown Counselfs affidavii in uhe

. and in that afiidavit she also gave an



opinion from ths Office <f the Dircessy of Public Prosacunl

+

o the status »f the evidencs contained in the depositions.

any reliance was being placed on {his avidence, the appellan

S0 U

[N
L4
B
&
{
(9]
¢
w
i
13
G
)
i

cugho to have cxhibiited

have decidsd as & matter of law whethsr the Direcuor MLSuse

e
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hat this court could

15

powzrs by preferring an indictment without the reguisite svicencsa.

The appellant was antitled to argus this point by virsus of
Szcroaon 84 1(¢) ang 20(1) Chaprter I1I of the Constitulion;
noi, although hs wasgs refercezd oo Lord Szimon’s disssnting

speech in Inland Revenue Commissioner v. RKossminister Ltd.

i Al E.R. BO where in dealing with an allegation of abuse

by the Revenus, His Lordship sai:d at p. 10G:

"1 racognise, of courss, that 1n any

crdinary case berwesn 1wtig;, and litigant,
the poaint could not bo allgmh: to bt relicd

on now. This, howavor, 28 Dy 1o ROang &ny
COrGinary cass. 1t iLs a case of grost consvitu-
tional impertance which can soricusly affoct

individual libsriy.”

Although this was & dissenting judgment and the crucial issue was

not raisad balow or in thoasr Loxrdship$' House, eversy Law Lord
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7. 12 foxr tho specoches of Leord Wilbesrforce,

Loed Dilherne, Lord Diplock and Lord 3carman,

eigrrad to this issus gither dircctly or implisdly: sac pp.

The appellant’s chosen maoipod to contend that thore was an

shbusz of process, was summarised by Rowe, C.J.{hg.). and because

the argumencs wore rexiteratod bofors
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cite three extracts., The first sxtract 15 at p. & of the

Iin prasenting his arguments on fhe
substantive motions, Myr. Ramsay capsulsd his
submissicons inte ©wo broad greupings. He
said first that the process usad by the
Director of

indiciment of thz applicant was hopelessly
irregulsr an 2d te the making of two
ord»rs by ihe adgkb which wsre boyvond his
jurisdiction and in brzach of dus procass.
Saecondly, he zaid that applications undoer
Section 2{2) of the Criminal Jusci
{Administyration) Act (C.J.A.L.} by 3
Dirgctor of Public Prosecuiions (D.E.P
or anyone @lse, o a Judge, are judici
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"proceadings and accoxdingly sttract rulss of
natural Jjustice, which rulss ars now
cnshrined in Sscuion 20 of the Consuituticn.”

Cancuntrating his attack on whe lsarnsd judge, the submissions

wook this form:

" Mr. Ramsay concedad fhat vhe discharge
of an accuscd perscn under saeciion 43 of the
Justicas ¢f tho Peac: Jurisdiction Act canne:n
ive risc ©o a ploa in bey eitvhor for
autrefois acguit ov auryxefcis ceonvict. Bun
hg contendsd tnat where 2 praliminary
gxamination has bosn keld 1t is an zbuse of
process o szak 2 Voluntary Bill of Iadictmont
without setting oul a propsy basis for such an
applicatiocn. Ho said oo, that whare there
was ne daigct in ;he form ox substance in vheo
: e acticon ©

committal proces b3 :
D,P,P. in bypassing ihose proceedings and or
their resulis, a2nd using a mochod whiach would
nullify thoe dacision of tha commicti

Magistrats, was an instance of abuse of process.
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Then in emphasiging his raliance on natural justice instead of

arguiring whethey the necessary pro-roguisits existed for the

?

Dirzcior Lo exXerciszss his powors, tha sppsllants submissions ran
zhus:
7 Mr. Ramsay further submitted thait in

rerms of dus preocess the only way in which the
benefit of the detsrminavion of the pre-

liminary <xaminacion in his favouxr can be
- protected by law is by giving to. the applicant

and his legal representatives the copportunity

o be heard in any subsegu=nt Judlc1al proc.oedings
designed Lo deprive bim of chat banef 4

daving regard to the manpner in whico itho case was prasantad,

ri

thers could have bosn ne serious complaint that thse Director
inivizlly scught the consent of Courtonay Orr, J., SiuCe On Wiser
second choughts tz prefsrrced his own indicitment and this hasgs Dol

been acknowledged let alone challesngad. Iior was it proved by

material affidavic svidenca prozentsad in the couri bslow or cn
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appeal, chat the Director misused hi
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avidencc in ths depositicns which could
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Conclusicns

Althceugh this judgment differs in emphasic from that of the
Suprame Coure, I 2gree with the conclusions recordad by

Roweg, C.J.(Ag.) whan he said in payu:



_58_

"eee I held that the process by which the
Voluntary Bill of Indiciment was obitained is
in accordance with the law, ... and that h
arrcst of the applicant upon the Warrant was
authorised by law."®
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I would therefcrs dismiss the zppaal, affirm the order made below

and order taxed or agread costs to the respendents.



