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IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NQ. 75/91

COR: THE HON. #HR. JUSTICE WRIGHT, J.&.
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. (AG.)

REGINA VS. MICHAEL JOHNSON

Delroy Chuck for the applicant

riichael Palmer for the Crown

September 21 & October 12, 1992

The applicant. was conviciad before Pattorson, J., sitting
with a jury, on tho 12th July, 1991, .n cvhe Circuit Court Division of
Lhe Gun Court for tihe muruwry of warlton Leary who was brutally gunnod
aown on eivher the 15th or lovh day of septuembor, 19%U. Ho was charged
josntly with Ronald Grabem on an indriciment which ccatalned two countis.
At the close of uwne case for tho prosocution, Graham was acqguitiaed in
rgspact 0of both counts of the indictmint, whilst the applicanc was
acquitted in respect of count iwoe of che indiciment. The acqguittal
was occasionid by tns fazlure of the Crown to adduce any w=vidence to
Laplicatce both men rn regpact of count wwo and Granam in respect of
count one,

The applicant now sesiks leave to appeal against his conviction,
rhe coutcome of this application requircs only a brigf summary of the
contending voersions put torward at the wrial.

The prosacution alleged that on the night of the
I5th septembes, 199¢ there was a dancs in progress al Gleaville Avenus,
which 1s off thoe Red Bills Road in the parish of i1, Andrew. {4t about
ll:u0 p.m. or somatime thercattor, the deceased Miltvon Habry was seen

in the vicinity of a shop. Donald Graham was in an open lot, whnilst
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Lhe applicant was soon sitéing on a breken concrcre cglumn, Both
Graham anc the appllicant, according o a wiinuss Carol Burke, had
arrived on the scend in a car driven by Grahnam. ¢he applicany
alightca from che car which was pacsaa tn thoe open lot and went to
sil on a broken column. Craham remaincd in the car. Whilst Graham
was seatwd in the cear thoe deceasog want up Yo the car and engaged
Graham in a conveisation. Graham alighted from the car. The
conversation continued. AS botlh man conversed, the applicant leftr
the column where he was scated, want intoe the opwn lot whore tie car
was parkcd, returned with a gun and shot iLhe doecoasea at point blani
range, Tho decrased fell to Lhe ground mortally woundsd., Tne body
was subsaoquently removad.

Moedlical Prachitioncor and

¢}

Dr. Royston Clifford, Reglstore

Comsultant Forensic Pathologist siuachad to the Ministry of National

and Justice pariornsed the post-Rnerwem cxamination on thi
Z41th peptember, 19%6G. ¢Cn oxtornel oxamina:ion, no obsorvad an

CnLranc: gunshor wound wiidoul Gunpowd

dapositicn on the skin, an

the midline of tac entarior nocw, Just abave the tayroia cartilage

Or what 1s moyc popularly known as ithe adam's apple. he wound was

located sleven inchss from the Lop of tLhe haead. The wound was

circular. ‘'The projaectile carved 2 path through Lhe sKin o the

underlying rissuws of thoe neck through the thyroid cartilage, through
ight

the cervical spine ana oxited at tho back of Lhe neck, inches

g
Irom the top of the bead. Doauh, in the opinion of the docior,
ensucd as a ruosulv of vhe gunshot wound to the neck. .

The applicant gave <vidence on oath stating that on the
nignt. in gusstion he cloéad his business place at approximately
11:00 p.m, and was making his way homs, on foot, when he was seot
upon by two men who robbed hiim of hig possessions and then shot him,
He was assistod by a4 passing motosist whe took him to the Half Way
Tree police Statioﬁ and then to the Unversity Hospital, from whsance
he was taken to the Mactilda‘s Cornsr Pollce gtation and placed in

custody. He denied that he was present at Gleaville Avenue and that

ne was armed with @ gun and shot Milton Henvy.
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Noel Clarke, the passing metorist, who assistod the
applicant gave pvidence in support.

When the matter came on bafora us, Mr. Chuck for the
applicant informed the Court that he had carefully studied the
transcript and could find nething wortnwhile to urgs upon the Court
with a vicw to having the coanviction guashsd and the sentonce sot
aside.  He indicatad chat in his view, the learned rrial judge dealt

adequately with the issuus which arose and that Lhe conviction was

e

unimpeachable., Mr. Chuck furihar informed the Court that hae had
advisea the applicant and next of kin to this «ffect. Subsequant Lo
vhis advice, the mother of the applicant informed him thai thore wore
witnesses wno were avallable to tesvify that at the marerial vime the
cyewitnesses who had testifised on behalf of the prosccution ware
clsewhere and could not have witnessed the slaying of kilion Henry.
rRelying upen this information My. Chuck filod a mction supperiad by

twe attfidavats depcsed 10 by Carlos Francurs and Pranklin Hunt,

to adduce fresh 2vidoence. The tenor of the affidaviis was that both

Francis and Hunt had secn 21l tbroe prosscution wicnesses, fdaa Burke,

Lloyd Hall and Carcl Burke gambling at the Burkes' home at the time

of the shoocing, and thar it was vtherefors not true when they

testificd that whey had wiinossod the fatal shooting of Milton Honry.
pMr. Chuck cmbarksd upen his argumonts but axpoarienced

graat difficulty to bring tbhe contants of the affidavius withan the

category of fraesh cvidence., He eventually concedzd chat the

gvidoencs was avaslable at the time of the trial and thorefore dia
not. properly come within the caregory of fresh evidence. With this

view, we entirely agree., For the approach to the reception of fresh

evidence within this jurisdiction se¢c William Beech v. Reqgina

(unreportad) S.C.C.h. 175/80 delivered Decombar 18, 1551,

The main issun raised at the irial for che determiantion
of the -Hury was tiat of identilfication. All thoe prosecution witnesses
who purpertod to identify the applicant xnew him for between twenty

to twonty-threo years. The applicani himself testified that the
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Witnesses were known bo him for approximatcly fiftcen yeoars. The
uncontreverted avidznce is that the arca was well lighied, This was
ndescd a gquestion of rocognition.

(:\ Tha loarned trial judge, in addressing the question of

visual 1dentification, eobserved fairthfully vthe principles laid down

by the Privy Council 1n Scotit & Ors. v. The Queen (1949 2 W.L.R. 924

and Junior Reid & Ors. v. The Queen {19591 3 W.L.k. 771. &He admonisnad

tha jury to approach the ¢vidence of visuval identiflcation with

caution po.inting out to thom the dangoers inherent in evidence of
visual jdeatification. He highlighica the strengihs and woeknessos of
tho identvification evidoncs and uvlitmately left the issue teilrly fox

<*) the consideration of the jury.
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The ovidenes agalanst the applicant was overwhelming., We
agroe with Mr. Chuck's observation that the voerdict is unimpceachablae.
We fand absolutely no merit in the epplicevion. The application for

Ieavae o appeal s thercfore rofuscd.
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