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tn the Circuit Court division of the Gun Court held in
Kingston on 1st December, 1988 before Pitter J. (Ag.) and a jury, this
applicant was convicted of the murder of lan Afkinson.

The evidence for the prosecution was contained mainty in
the testimony of Devon Atkinson a brother of the deceased victim,
lan Atkinson. He said that on the night of the 7th June, 1987 his brother
lan and himself went to a dance at Etieston Flat in Saint Andrew. They
left the dance fogether about midnight and proceeded fowards lan's home in
Kintyre. {an pushed his bicycie while the witness walked beside him going
towards Tavern Drive. On reaching the swinging bridge, they sfopped and
spoke, then lan moved off with his bicycle towards his home while the
witness stood and watched him go off riding. Devon then walked away but
kept an eye on his brother. He saw three men suddenly appear from the
gully running towards tan. They held onto tan’s bicycle.. He saw Two

other men coming towards him. When he first saw them they were about



3/4 chaln away 7 He satd he was able fo see them because there is Two
fiood Ilahfs, Two s?ree+'i|ghTs, one bofTom and one afop U He was by
the Top EughT as fhe Two men came Towards hlm | He recognized one of the
Two men as The appltcan+ whom he had seen before in Paptne.. He
observed ThaT +he men had guns :n +henr hands. As fhe twe men came
?owards hlm he s+ar+ed To ”dress back" and he heard fan Atkinson scream
out for murdcr The witness was on The “Top road’ and lan ATK!HSOH on
.he fbof?om road ¥ |

The Two man who had been approach:ng Devon turned around
frun tan off his b:cycle and sfarf f;ring sho?s in tan Atkinscn's
direction. AT that T;me fhe fhree ‘men who had held lan stood off and
each armed wsTh a long an also f:red sho+s at lan Atkinson. As the
witness stood on The Top road Iooking down on what was happening on the
bottom road, the epp!tcanf fired Three shots at him and The witness ran
to his aunt’s home, where he - remalned un+|l about 5.00 a.m., on the
g+h June, 1987. He then went to !ook-for-ian and saw his body on the
road at the place where he had been_heid:by fhe three men. There were
gunshot wounds aul ‘over lan's body The bicycle was beside the body.

The witness made a repor? ifo +he policekla+er that day and on the

28Th chober, 1987 at Half- Way—Tree he |denfifted the applicant at an
lden+sf1ca+|on parade Devon ATkinson said he had seen the applicant

over a period of ftwo weeks prlor +o the incident, He had passed'him

twice on the street in: Paplne Theghnever spoke He saw him on

consecutive Fr|day n:ghTs and had IasT seen htm ong week before the night
of the 7th June; 1987 As The appl:canf and +ne oTher man came towards him
at The time of the 1nC|denT he saw Thelr faces Hc tooked at Thew a good
_while. Asked fo esflmaTe fhe Ieng?h of time he looked at The faces of the
‘;men he sa;d “around haif hour" , He WaSs furfher asked how long ‘he had

been tn the w1+ness box and he 5a|d one hour. The record showed'he had

:Then been in The w:*ness box for ?wen?y four minutes. He ‘admitted in

[ B



cross-examination That when he saw the two men coming towards him he
dressed back and he "fook his eyes off the fwo of them." He also said
that the "accused passed the street light coming in my direction."
Acting Corporal Raymond Melbourne visited the scene of -
+he murder. He saw the body of the deceased and observed gunshot.
wounds to the left side of the neck, the left jéw and severa! gunshot
wounds all over the body. He found eight épen? M-16 shells near The
body. On 2nd October he saw the applicant in the lock Qﬁ at Halt-Way-Tree
and told him he was a2 suspect in the case and an identification parade
would be held. After the identification parade on 28+h October, 1987,
Acting Corporal Melbourne arrested the applicant on the capifal'dharéé.
In answer To the charge the applicant made a statement
from. the dock, he said:
"My name is Michael Rose., | live at
108 Mountain View Ave. | do not
know this witness My Lord, nor the
one that died. Me and. him was never.
in any fuss. When he come to the
lock up at Halfway Tree | said, how
cen | fire an M-16 at man with a
“hahd |ike this. -One of my hand is
tin, My Lord. | don't know anything
what him' talking about. That is the
+ruth, My tord, the whole truth.”
 Mr. Cbuickshénk obtained leave to argue one supplementary
ground of appeal that:
"The learned trial judge failed to
adequately direct the jury on the
issue of identification.”
Mr. Cruickshank submitted that the issue of identification foomed targe
in the case which rested entirely on the evidence of a sole eye-witness,
whose evidence was that he had previously seen the appticén? on Two
occasions and at The Time of the inciaénf his identification waé€aided by
floodiights. The jury hed to contend with The witness' measurement of

time expressed as being about ¥ hour on one occasion whereas in cross-

examination he said it happened in a flash. In his submission tThe length



of time the wtfﬁess had for observaflon was very limited and the learned
trial judge ough+ to have aler+ed The Jury To “this aspect as IT was
pivotal to the crown's case.f-He'referred-To the evidence of the witness
Devon Atkinson Fo +he‘effecf-+ﬁa+ +he'figh+”was behind the assailants
and emphasi;ed'fhaf'és %he'wifnes§ safd.”fhe accﬁéed passed the streef
light coming in my dErec%iOn",-Thisiwou[d'iihif'%he witness' ability fo
make a positive identification. e |

The trial judge, he'said, shouid have done much more than
hedid on identification and his failure to do so amounted to & mis-
direction. He refesrred to page 54 of the transcripf where the Tfialﬂjudge
said: |

"Now we look at the identification and as -
| earlier said, this is the main issue,
The crucial issue because if you find
+hat the accused man was there, was
present; that he had guns .and was firing
at the deceased and the deceased died as
a result of ‘those gunshots, then he. would
be guilty of murder. So, you will have
to be ‘satisfied by this.evidence so that
you feel sure that the accused man was
cne of those five persons. On the
question of identification you are 1o
approach the evidence with utmost

~caution as there is always the possibility

~that Mr. Atkinson might be mistaken.. It
~is common knowledge that more than two
miliion peopie inhabit Jamaica and there is

& rich'mixture of -all races in The
‘popuiation.’ There is also the possibility

. that one pearson may bear mark resemblance

" to somé in, any given area. The further
p0551b!1f+y exists that a2 honest and
prudent person may make 2 misTake in
visually Identifying another. A mistake
is no less a mistake if it is made
honestly. It is also possible That 2
perfectty ‘honest witnéss who makes a
positive identification méy be mistaken

~and not be awsre of his mistzke. In order
for you to'determine The quality and the
cogency of the identification you must have
fult regard in"all the circumstances
surrounding the identification. Now, you
ask yourself whether there was This
opportunity for the witness to view the
accused. He tells you that two of the men
were community boys and the distance they
were from him, He pcinted out from the
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"witness box there to the back of the
courtroom. Does this give the witness
an opportunity tTo be able to recognize
+his accused man? You will recall, and
| repeat, that he said +hat he had seen
+his very accused just 2 week before at
Papine and In fact he had seen him Twe

. Fridays on succession at Papine; and
when he was cross-examined he said that
they never spoke on Those occasions They
just passed each other on the street.
So you have to bear ali that in mind.”

The evidence of the witness thalt he had seen the appel lant
+wice before that night.af Papine was not and indeed could not fairly have
- peen chal tenged in cross-examination. However Counsel did no+_seg§n+pn
ascertain under what circumstances and in what 1ighting conditions they
passed each-other on the street nor why the witness should have recol lected
the features of the applicant on those chance. occasions. As the evidence
stood the jury could accepf.fhaf-Devoh-ATkinson was being truthful when he
said he had seen'The»épplican* ih-Papine Twice; up to a week before the
incident., As for the witness’ esfimafe of time the jury saw and heard
him and were in a better pésifioh'+o-assess his infelligence and his
credibility. His~referencei+o-“in a flash™ came in this context:

B R repeéf._ }f you don't understand.
: You said when you first saw The men
_you took two steps back, the men

+ook four steps forward and | put
+o you that in This period it only
_took & matter of seconds, anc you
remember saying that it only fock a
matter of seconds?
Ao -No sir.
Q. You see Mr. Atkinson, [ am putting
- +o you that when you first saw The
men over - .1 think you said three-
- .quarters of a chain,away - and from
_ the time the shooting started, this
happened in a flash, in seconds.

- ‘Isn't that correct? .

- A. Yes sir.”"



_ IiFhomfins it can be seen that what the witness was séyfng
is that the shooting started or happenéd in a flash. The "in a flash"
raferred not fo his opporfuni+y for ob#erving.The approaching men but to
The commenqemenf of the shquing. -

The wifness sald ?hére were Two fldodffghfé.oné on the
bottom road and one on the Top road. He ﬁas éf Thé Iigh% on ths +op road
and when the applicant and the ofher man came fowards hsm the app!ican+
'nassed the street light coming +o my direcfion. “The loglcal conclusion
from this bit of evidence is that the applicanf passed one Iighfland
approached the witness who_wasJaf or under the other street Iigh+; Thérrays
of which would illuminate the applicant’s fea+ures. -

in our view the imﬁugned directions quoted above follow

closely the guidelines laid down in R. v. Gliver Whylié’(TQ?B) 25 W.1.R. 430.

Whylie's casé'fdllowed R. v. Turnbull (1977)=Q-B, 224 and these directions

were aporoved in Pr|vy Counci | appeafs Nos 2 of 1987 and 32 of 1986

Winston Barnes et al vs. The Queen and Richard qcofT et al vs. The Queen.

These cases have laid it down auThorrTa?lvely that where the case against
+he accused depends wholly or substantialiy on identification evidence:

", ... the judge should warn the jury of
the special need for caution before
cenvicting the accused in reliance on

 the correctness of the identification .
or identifications. In addifion he
shoutd instruct them as to The reason
for the need for such a warning and

"~ should make some reference to the
possibility that a misteken witness can
be a convincing one ... provided this -
is done in clear terms the judge need

-not use any particular form of words.T

"(R. v. Turnbufi) (emphasis mine)

; The trial judge direcfed the jury as he was requfréd.fo do
and cannot be faulted. | .
The senfenﬁe emﬁhésized viz, "he fe!ls you that two of the
men were communify boys and +he distance they were from him" contains an
error In transcripiion. Nowhere in the ev:dence of Devon A+k|nson did he

spoak about "two of the men were community boyé” or anything close to that.
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WhaT does appear at page 9 is "l see two more men come into my direction.™

No issue was made of +h;s by Mr. Cruickshank who agreed that the phrase
quo+ed above could be a corrupflon of “Two boys coming towards ‘me."
Continuing hIS subm155|ons Mr. Cruickshank said the trial
Judge shouId have deaif with The evidence surrounding the scene at Paplne
and put it in proper context when delivering his charge to the jury. The
) Jury he said, should have been told in language they couid undersfand The
legal prinCIples reiating fo :denTifxcafton so that They could lnfeif!genfly
apply fhem to their confempia?ion. He was no? saylng +h:s was a "fleeting
glance" case bu% having said he saw the appe!lanf in Pap:ne the witness did
not give any reason "o coricfetise the features of the appel!an* and the
judge should have been a li++!e more explicit in his directions. He
rounded off his SmelSS!On with this prop051T|on
”Where a witness has seen ano+her person
on two previous occasions and There are
ho spectacular events surrounding the
meeting and he later sees the person at
night where lighting is suspect any
purported identification in Those .
circumstances ought fo be’ treated as @
first time seeing ... it ought to be
treated specially.”
He concluded his submissions by saying that the jury shouid have been
advised *haf special care had to be exercisedrby them in analysing the
evidence because There was no- suppor+ing or corroborative evidence; and
that to recite lega! prlnC1ples wifhouf reference fo relevant evidence was
insufficient as it d|d no? assis+ The Jury The only witness for the Crown
was the brother: of The deceased and’ +h:s re!affonshlp said Mr. Cruickshank,
placed a special respon3|blll¢y upon the Trlal Judge to alert the jury fo
+he p055|b|lify of bias on The par+ of The WITness.
Miss Richards in reply, submiffed That The summing=~up was
7 adequafe. At all meterial Times The jury could not have fa:led +o Be aware

‘ Thaf fdenfrficafion was the crucral issue. She adverted to pages 55 and 56

’ of +he summing up which folliowed !mmed|aTer on The impugned passaQéL There

. she satd The trial judge had enlarged on the factors +he jury shou!d consider

when examanrng the identification evidence.
Devon Atkinson said he had seen the applicant fwice before

at Papine. As we said earlier, this evidence was not challenged in cross-



?}“-_:

examination. The credi+ of +he w:fness was nof impeached; his credibiiity
became a quesflon of facf for assessmenf and de+erm:na+|on by the jury. I¥
was not open fo +he Judge To th|Te +he Jury fo specuiafe on the
cnrcumsfances of fhe +wo prev10us encounfers as: There was no material on
which any adverse inferences cou{d be |nv1Ted. 1? was open to the jury to
accept or reJect The ev:dence of The w&Tness on Thls aspect. Where a
witness is Iskely fo be blased, or acfua?ed by :1!-w1|1 or malice or has
or Bry have an 1n+eres+ +o serve, t+ |s des:rab!c Thaf the trial judge
should warn *he Jury of The danger of ac+|ng oh hlS uncorroborated evidence.
The fact Thaf fhe W|+ness is rela+ed fo The vicT;m, without more, does not
aufomaftcatly p!ace hnm |n any of The ca+egortes mentioned above. The
appblcanf in his br:ef s+a+emen+ sald of The witness Devon Atkinson:

# do noT know Thls wifness vies NOF
The one Thaf died.- ‘Me'and him was
never in any fuss A

ln our vnew, |n The |nsfan+ §ase, there was no need for the
tTrial Judge ?o give The Jnry a spec:al warnlng as urged by Mr. Cruickshank.
We Thznk +hat the learned Tr;al Judge deaif adequafe!y with the factors
relevant to The ev1dence of 1den+|fica?|on In The passage quoted below from
page 55 and 56 of “the ?ranscrip+ ; :

7 "The opporfun|+y, he Teiis you that the man,
- +the accused man, he saw his face when he
““faced him.
" 'Now,; was the person known fo him before the
‘commission of this act, before the 8th of
“June? If so, for what period and under
“'what circumstances? . As:| told you, he had
“seen him, never spoke to-him, but he had
seen him and the circumstances was that
~ they had passed, seen him-on tThe street and
-~ passed him at Papine Square.
; . .7 Again, you have to ask yourselves what were
w - _h"'_"’_'f’The physical condition at the time of the
I “viewing of fhe accused man, place, the light,
" distances and whether there were obstructions.
Well, the place, he told you, was on the road;
that there were lights. He is telling you
flood lights; you consider flood fights may
be bright lights. Agaln, you have to use your




9.

 fiown common sense and your own:knowledge,
perhaps you live in Kingston, you Kniow
what a flood light is. : .

Now, the distance, two floodlights light -
+he place, whether 1T generated
sufficient light “or him to be able to

. properly identify that man, if seen again.
And he tells you There is no evidence of
obstruction, that there was anything to
obstruct his view of the accused man.
Now, again you will look for the conditions
under which the identification was made,

" . and +the ‘identification was made sub-
sequently at the parade held some four’
‘months afterwards at the Half Wey Tree
Police Station. Again, you will have Yo
ask yourselves whether, having seen this
person, on two occasions before, and then
on the night of the incident, whether four
months later he would be able o point him
out as the accused men. But, you recal i
what the Sergeant told you, +hat when he
told the accused man of his rights, at the
parade, that he could change any part of -
his clothing, that the accused changed 2
part of his clothing and she -totd him he
could change.any place in the line that he
wished, he changed 1o place No. 4 and the
accused man, when he was called on +o be
_identified, because when this was happening
+ha witness was ouf of sight and hearing,
he couldn't see what was happening in the
‘parade room until he was called, he wep} and
he pointed out the accused. But in all this
you wi'tl Have to remember what | +oil d* you
about a witness doing a physical identifica~ '
+ion of person or persons; he might be .
mistaken, because if you, from this evidence,
come +o +he conclusion that the accused man
is mistakenly identified, then it mearsyou
would be in doutt and  you would have to
resolve that -doubt - in the accused men's

. favour; "because-if he is misTaken you
wouldn'+ be certain he was the person there.

- Before.you:convict thls accused man, you
must be satisfied that the evidence given on

this question of identification parade you

 must feel. sure that when the witness
Devon Atkinson said | saw thet man who fired
+he shot, that man coming up to me, that was
+he same man who had a gun and firing at my
brother; if you find that that is so, then it

 is.open fo you to say that the accused man is
that man.' S
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A trial judge is required to +ailor his summing up To fit
+he circumstances of the case. Erom the moment a juror is calted to serve
he has an opportunity to assess the inteltigence of the juror. The
occupation of the juror is given and he hears the juror take The oath. He
is able to assess how alert the jurors?ig +heir responsibilities and
bearing these factors in mind he can mould his summing up to fit The
circumstances. In compiex cases oF where complex legal principles are
involved the judge will usually be required To be at great pains to explain
+he concepts so that the jury can readily understand and be assisted in the
discharge of thelr functions. The trial judge no doubt had all these
factors in mind and his summation in this short case was in our view,

adequate. He outlined the principies involved to the jury in simple

language and in so doing followed closely the directions in Ot iver Whylie.

In Turnbulls case it is laid down that the "judge should warn the jury of
+he special need for caution ... " The judge here advised the jury 1o

approach the evidence with utmost caution.

The jury saw and heard the witness Devon Atkinson on whom
+he Crown relied, they were able to assess his evidence, they heard his
estimate of time, they saw the distances he indicated between himself and
the applicant and +he deceased and were in the best position to pass

judgmenf on the credibility or otherwise of the withess. In R. v. Turnbull

+he witness had a fleeting glance of the accused: That was not so in this
case.

The application for leave o appea! Is refused.



