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JAMA|CA

IN THE COURT OF ARPEAL

SUPREME CGURT  CRIMINAL APREAL NO: G#/88

JEFORE:  The Hon, Mr, Justlice Compbell,

N
The Hon, Mr, Justlce Wright, J.A,
The Hon., Miss Justice Morgan, J.A.

R, v, MICHAEL THORPE

Appel lant absent and unrepresented

Migss Pavliette Williams for the Crown

3rd April, 1989

CAMPBELL, J.A,

Michael Thoroe the sole appellant together with Peter White
and Gemorita Ferbes appeared before Mr. Justice Panton In the High Court
Divislon of the Gun Court ©n voarious dates between the 23rd of February
and 16th March, 1968, in answer 1o an Indictment contalning one count
of Illeqgal possession of firearm and three counts of robbery wlth
aggravation. The offences were allegedty committed In the parish of
Saint Andrew on June 27, 174€, Peter White was found not guilty and was
discharced, Michae¢!| Thorpe and Cemorita Forbes were sach found gulltys
However as earller mentioned this appeal relates only to Michael Thorpe
who was granted leave tc appeal by the single Judge. The reason giveﬁ
by the single judge tor granting leave to appeal was that the appellant
was not represented by counsel at his trial, The pecuilar circumstances
were that Mr, C.J, Iitchell hod been assigned as Counsel but on the date
of trirl he indicated that he could not properly represent the appellant’
because ong of the complainants was o nelghbour of his and he felt that

there would be some personal difficulty, The learned frial judge then
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Intimated to 'r, Thorpe that the case was one »f the clder cases whlich |
had to be dealt with on that date btecause it dated from the 27th of

June, 1986 1.,e. neariy two years previously., It ls significant that {
Mr, Mitchel!l in cpen court indicated to His Lordship that Mr, Thorpe
being left to defend himself would not in the opinion of Mr, Mitchell

be prejudiced thereby, It ls frue the appellant did thereafter say

that he would not be capable of representing himself but to the contrary
the record is most rovealing of The capaclty of Mr, Thorpe to represent
himself, He revealed such atility and astutsness In cross-~examination
that it is doubtful if any attorney with the experience of Mr. Mitchell
or even with more yoars of cxperience could have cross-examlinaed more
incisively anc in such detall as Mr, Thorpe did, He was also fully
asslsted by the learned ftrial judge who read over the evidence to him
and in the few Instances which escaped Mr, Thorpe guided him as to
matters on which he could cross-examine,

We appreclate the significance ot the learned trial Judge
granting leave to appeal so that the matter could be conslidered by the
futl court, Ve have carufully scrutinlsed the record and after careful
consideraticn we ere of the view that It would have been more appropriate
for the learned trial judge to have adjourned the matter for another
counsel to be assigned but it cannot be said that he exercised his discre~
tion Improperly in net doing so having regard to the fact fthat it was an
old case which cught to b¢ cisposed of as expecitiously as possible.
Further, counsel for the appellant had himself indicated that the appelliant
could In his opinfon property defend himself, no doubt on the basis of
having previously properiy advised him how he should present his defence,
Woere we In any doubt that the appellant was In any way prejudiced in
preseﬁ?ing'his case, we would have had no hesitation In having full argument
addressed to us on the issue of prefudice, but as there Is manifestly none

revealed by the record we have not detayed the hearing of this appeal
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clther for counscl to be assigned or to have the appellant before us,

We have found no prejudice tc the eppellant by the course adopted by the

learned trlal Judge. We now progceed to conslider the matter on Its merit,
The facts are bricfly that a beauticlan by the name of

Ester Stoddart and. some others belng assistants and customers were held

up at her vorkplace at No, 1C Ruthven Road ot about 6,30 p.m., on June 27,

1986.. One Gemorita Forbes, under tha pretext that she wanted to have her

halr fixed, entered the beouty parlour accomnanied by the appellant, On

being told by Miss Stoddart that it wes too late, the companion of Forbes -

namely the sald Michael Thorpe drew a gun and Informed Miss Stoddart that -
It was & held up, Miss Stoddart, her two assistants and a fow customers
were herded into an inner room by the gunmen who relleved them of money
and Jewellery which he fthrew into the outer parlour for collection by
another man who had entered later, Mr, Thorpe also took the bunch of keys
from 4iss Stoddart om which was. the koys o her Honde motor car, Among
the other persons who werg herded Into the room was one June Matthews who.
was a customer, She 2lso was held up, she positively Identlfled the

anpel lant as The person who came In‘wlfh Gemorita Fortes and who pulled.

the gun from a niastic bag which he had with him, She, Miss Matthews, had:

been sitting under a dryer four to five feet away but opposite to the:
appellant and Forbes at the time when Forbes was being chlided as to why
she had come so late to have her halr done. There was flucrescent

lighting which was adequate, She sald In the course of the Incident, when'
the appellant tock the jewellery from her he was an arms length from her,
She said when they were herded Into the Inner room, she was with the

appeliant for about six minutes, this was the time when the appellant was

plundering their personal effects. She admitted that it was the first time

that she was seeing the appellant. RNo ldentiflication parade had been held,
the reason Lolng that the ncnellant had been exposed to the public on an
earller occasion when he appeared In the Resldent Maglstrate's Court In

respect of another offence related to but not Identical to Thé of fence for
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which he was In the Gun Court. Further, when an idenflfica*lbn parade [
was held In respect of Gemurita Forbes, Mlss Matthews was off the Island,:
One Miss Charm Campbell 2lso gave evidence that she was In the kitchen
when the anpellant grabbed her therefrom and placed her with the others
In the Inner room, She was the person who had earller let in
Gemorita Forbes and the appellant Inte the rarlour, Of course, her
fdentification of him was In court,

Detective Corporal Michael Scott testified that on July 1, 1986
about four days after this incldunt at about 7.15 p.m,, he saw a Honda Clvic

motor car parked at Fourth Oimensicn Club on August Town Road, the appellant

entered and started the car, he was then apprehended. This car was

Ident!fied as owned by Miss Stoddart and it was the car which on the evidence
was drilven away by the hold-up men on June 27, 12866, The appellant then told
the pollcé that he was asked by telephone to pick up the car but he does not
know the name or the whersabouts of the person who so Instructed him, Under
cross-examinaticn of this witness the appellant astutely suggested to him
that there never was any such statement made by him and further that he was
never In Thuvcar, that he was rather Innocently passing the car to a bus
stop when he wos apnrehgndad. We mention this aspect of the cross-examination
Inclidentally to highllaht the astuteness with which the appellant . conducted
his cross-examination, The co-accused Gemorita Forbes by her sworn testimony
sought to establish the defence of duress. In doing so, she gave evidence
agalnst the appeliant thet he the apne!lant was the person who held up
Miss Stoddart. Tho defence of the appellant was an alibl namely that he was.
In Montego Bay a2t the time and on the date of the Inclident.

The learned trial judge having expressly warned himself to approach
the visua!l ldentiflicaticn evidence wlth caution found that June Matthews
was not mistaken when she polnted out the appellant In court as the person
who held her up on the 27th of June, 1986, He adverted fo the positive
tactors conducive to a sufficient obscrvation by Miss Matthews of the

appellant, ho accepted the evidence of Detective Corperal Scott that the
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appel tant was In possession of Miss Stoddarfscar within four days of It

having beoen stolen at the time of 4he hald~up, He [mpliedly found

corroboration of Miss Matthews visual idenilflication evidence, even

though such corroboration is not necessary sither as 3 matter of law or

as a rute of prectice. we do not Interpret the recent Privy Councll|

decision In Winston Barnes v, R, and Richard Scott v, R, (No. 32 of 1986
and No, ¢ of 1987 consctidated)dated 13th Merch, 1989 as laylng down Such
2 princinle, The tearned trial judge did nct rely on the evidence of‘The
co-accused Forbos, hence he avolded the necessity of directing himselt on
the danger of acting on the cvidonce of an accomplice, on the assumption

that the possession by the appeliant of Miss Stoddartscar was not capable

of being corroborative circumstantial evidence supporting the visual

Identitication wvidence of Miss Stoddart, Having considered the evidence

which was before the learned trial Jjudge, his review of tho same and his
warning as to the danaers relative to visual identification evidence, we

are completcly In agreement with him that the evidence agalnst the appellant,
once Miss Motthews was considored os a creditle witness, was overwhelming,
For this reason we consider that lpsofar as the merit of the appeal Is
concerned, there Is no basis on which the conclusion of the learned trial
Judge could Le faulted, Accordingly the appeal Is dismlssed, the
conviction wund sentence atfirmed, Wo however order that the sentence of

Imprisonment commence from the 16th of June, 1988,
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