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In the Saint Catherine Circuit Court on lith December,
1991 before Rowe, Chief Justice (Acting) the applicant was
convicted for the murder of Delroy Clarke on 23rd September,
1990. 7Two witnessoes testified on behalf of the Crown and the
applicant gave sworn ﬁestimony on his own behalf. The facts
may be briefly stated.

The deceased Delrecy Clarke lived with his "adopted®
father Horace Banton at Windsor Hzights, Central Village in
St. Catherine. About midday of the 23rd September 1590
Mr. Banton said he¢ was sitting by his shop in his home while
Clarke sat a few yards from nim painting fisurines. lir. Banton
was alerted by the sound of bis dog barking ard on yoing to
investigate he saw the applicant on his knees in his oremises
with fishing spear gun in hand aimed at the¢ unsuspuecting back
of the deceased. The applicant had apparently geined entrance
to the premises through a hole cut in the surrounding fence,
Before Mr. Banton could raise an alarm tc alert thm deceased
the applicant releascd the shaft of the spcar guu and this

struck the hapless victim in his back. The applicant then
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droppad the spear gun, drew a machete and went at Mr. Banton
who ran. Banton was overtaken by the applicant and when he
stopped the applicant struck (slapped) Mr. Banton with ths
machete and said "You should ah dead too you know boy”. The
applicant ran away. The injurced Clarke was rushed to the
Spanish Town Hospitali but he succumbed to his injuries, The
witness Banton refuted suggestions that he, Clarke andg others
attacked the applicant, the applicanit then loadod tae fish gun
and was struck on thoe arm and taae gun weont off accidentally
and injured ths deceasad,.

Dr. Clifford performed the post mortem axaminhatiocn, He
found the spear had entered the left postericr chast of the
deceased below the left scapula and perforated tne left lung ana
the descending aorta causing massiv: haemorrhagc and death.

The applicant gave avidence and said that on the morning
of the 21st September, 1990 he discovered his workshop had besen
broken into and 24 wall plates stolen therefiom. He went out
investigating and saw the deceasad with the plates he lost.

He asked deceased how he gor them and the deceased told him to
depart from his gate. He¢ threatensd vo call in the police but
did nothaing about it. The applicant said he wennt to Kingston
that day and sold plates and returned home at about 10,40 p.m.
He saw thwe deccased on the road and the deceased avtackaea and
wounded him in his lafi side and under hig l#ft eve with a knife
saying "ah whos2 name you carry go to station.” He hat the

deceased in his face with a wall plate and ran L¢ his home. He

went to the hospital and his injuries were suturcd., On the 23rxd he

was on his way to the river to spear fish. He had nis spear gun.
He was passing a home when he was attacked by Banton, two friends,
Delroy Clarke and Tone Tone, Banton's son.

Banton he said had a machete, Tone Tone a picce of sitick,

Delroy an ice pick. They backed him up and cone saiv: "You ran
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yasterday, run now", Another said "Lick the b.... C.... DOY."
Delroy pickecd up a stone ané was looking for another, his back
to the applicant, when the applicant f2lt a blow on his hand
and the speér gun weﬂt off. The gun fell and he ran away. He
said he trisd to scare his attackers away with the gun which
he loaded when he was surrounded. He said the incident occurrad
1in the morning and not at middey as the prosecution witness
asserted,
The first ground of appeal urged by Lord Gifford ¢.C.
was that a cereful direction was requir:d as to the cradibility
£ the witness Horace Banton. He submitted that the loarned
trial judge "failed to mention that thers was & danger of
partiality owing to the deceased buing the witness' adopted son.’

Mr. Hibbert in response¢ relied on R. v. Beck [1962]

1 A1l E R 807 pointing out that this witness Banton was not a
person who was in some way involved in the crime wnich was the

subject matter of the trial. The case of Linton Berry v R 1592

3 WL K 153 was also cited by Mr. Hibberv. There the Board of
the Privy Council held:; "Their Lordships rejected thu adoption
of any rule which would impose new obligations on trial judgces
in their approach to the consideration of witngsses' evidence
amd thoy refer to the judgment dolivered by Ackncer L J 1in

R v Beck {1962] ¢t W L R 481 as well as to his smooch in

R v Spencer [1987) A.C. 128 133-~14z."

We agree with the submissions made oy Mr., Hibbert. This
ground of app=al fails.

The second ground urged that the conviction of the
applicant cannot be supported having regard to tho evidence.
Lord Gifford Q.C. submitted that the learned trial ludge should
have piloted the matters which the jury should u.z us indicators
of truth or falsity and that it was not sufficient for him to

have given the general directions on burden of pruul.
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We have scrutinized the summing up and find no support
for the propositions of the applicant's counsel. Thc summing
up of the learned Chief Justice (Acting) was clear, fair,
accurate and the jury could have had no difficulty in following
the directions given and arriving at a verdict. As tha case
was prasented to the jury thers was on the prosgcution'’s
version & cold blocded cowardly attack on the haplass victim.,
On the defencs the applicant was attacked and in preparing o
defend himself the dsceased was accidentally svruck. There is
in our viaw no merit in this second ground of appeal.
The third ground raised an issu# which we have consideraed
at length, having reserved cur decision.
This ground was presented thus:
“3, The Learned Judge misdirected the jury
on the issue of provocation, in that
he limited his direction as to potan-
tially provocativa conduct to the
action alleged to hava been done by
the deceased two days before the fatal
inciaent;
Thz Learned Judge ought to have
directed the jury that the following
acts alleged against the decsascd and
- his associataes shortly before the fetsl

event were capable of founding a defence
of provocation, namcly:

(a) Five men surrounding the Applicant
and 'backing him up.’

(b) One of the five saying ‘yuh run
yasterday, run now nub.’

(c) One of the five saying 'lick dosn
the b.... c.... bwoy man’

(d) The deceased taking up a stona.”

The directions which the learned trial judge gave on tho
defences of accident, self-defence and lack of intent were
eminently correct and were accepted as such by Lord Giffora ¢ C.
The directions on provocation were equally apt but ho complained
that in relating to the facts on which provocatiocn could ailse

the learned itrial judge referred only to those tesiilied to by
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the applicant as having occurred on the night of the 2ist and
the incident of the 23rd which had more contemporangous and
direct provocative acts was omitted. Lord Gifford, ¢ C
submitted that there was abundant authority for the proposition
that facts which arc relied on in support of a defence of sclf-
defence can also provide the basis for provocation should the
s2lf-defence be rojected. In those circumstancas the trial
judge is obliged te give appropriate directions on provocation
leaving that issuc for the jury's considecration.

Mr. Hibb2rt submitted that there was no room for provo-
cation in the Crown's case but there was cvidence by the
applicant that he was attacked. He submitted that authorities
in this jurisdiction indicate that “not in every case where
se@lf-defence is raised should the issue cf provocation be left

to the jury" 'relying on R v Ansel Williams et al 3.C.C.A. 63 &

64/84 delivered on 7th April 1986 and Palmer v R [{13971] 12 J L R

311.

He conceded (1) there were acts which could be described
as provocative acts; (il) provocative 2cts are to bae found wher-
ever sclf-defence is raised. He submitted there was nc cvidancs
directly or inferentislly and ne evidence of loss of sclf-control
and that provocation should not have been lcft to the jury on ths
basis complained of by the applicanc.

Lord Gifford, ¢ C had in his submissi s reliza on the

cases of R v William Hopper {1915] Cr. App. % 136:; R v, Porritt

[1971] 45 Cr. App. R. 348; Bullard v R {1957] 42 “r. Apr. R. 1l:

R v Hart [1978} 27 W I R 229; S.C.C.A. 141/8%; R v Michael Bailey

delivered 31lst January 1991.

Hopper was convicted for murder by shooting. The defence
was accident but the Court of Criminal Appeal founsi 'Ltherc was
sufficient evidence of facts and circumstances toc Jjustify the
jury, if they tocok a certain view of them, in findirc manslaughter.”
Continuing in his judgment Lord Chief Justice Reading said at page

141:
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"The Court is of opinion that, whatever
be the defence put forward by counsel,
it is for the judge &t the trial to put
such questions to the jury as appear to
him properly tc arise on the evidence,
even if counsel has not suggesceda such
questions. Here the difficulty of
raising alternative defences accounts
for counsel having said little on the
subject of manslaughter.

We wish further to say, in answer to
another argument put forward for the
Crown, and based upon the statement

by the appellant that he was not angry
when he did 1t, that we caanot agree
that this statement necessarily
negatives manslaughter. He was giving
evidence and trying to shelter himself
on the plea of accident; it was open
to the jury to take the view chat his
statement that he was not angry was
not truc. In our opinion tha words
must not be taken literally to the
exclusion of any other possible view
of the facts and circumstances. The
Court, with the assistance of the jury,
must arrive, not at the view presented,
but at a true viesw of the facts. We
think, therefore, that the verdict cannot
stand."

This principle was approved by the Privy Council in Bullard v
The Queen (supra). In delivering th2 opinion of the Board

Lord Tucker said at pagc 5:

e,

"It has long been setiled law that 1f
on the evidence, whether of the
prosecution or of the defence, there
is any evidence of provecation fit to
be left to a jury, and, whether or not
this issue has been specificalily
raised at the trial by counswl foc Tthe
defence and whether or not the adCures
has said in toerms chat he was pruves e,
it is the duty of the judge, ailter a
proper direction, to leava 1% open to
the jury to veturn a verdic. of
manslaughter if they are not satisfiad
beyond reasonable doubt that <the
killirg was unprovoked. See such
cases as Hopper, 11 Cr. App. R. 13b:
{1915] 2 K.B. 431, at p 435, and
Kwaku Mensah v. The King [1946] A.C.
83, at p. 93.°

This statement was made at the commencement of the judgment,

Continuing at page 7 he said:
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"Conduct which cannot justify may
well excuse. ... Every man on
trial for murder has the right

to have the issuec of manslaughter
left to the jury if there is any
evidence upon which such a

verdict can be given. To deprive
him of this right must of necessity

<:> constitute a grave miscarriage of

justice and it is idle to speculate
what verdict the jury would have
reached. Their Lordships arec
accordingly of opinion that the
verdict of Guilty of murder cannot
" stand in this .case."

in R v Porritt (supra) R v Hopper and Bullard v R were

followed. In R v Hart (supra) this court followed Bullard v R

and Lee Chun Chuen v R [1963] 1 All E R 73.

It is the law that for the defence of provocation to arise
(B) there must be a credible narrative of ovents suggesting thc elements:

(a) evidence of provocative conduct;
and

(b) evidence from which it may be
inferred that as a result the
killing was duc to a ‘sudden
and temporary loss of s=2l1f~
control’,

It is the function of the jury to decide whether or not
a reasonable man would have reacted to the provocation in the way

™
(;) the applicant did: [R v Hart]

It is the law that 'for a2 charge of murder to be reduced
to manslaughter on the ground of provocation it must be shown that
the provocative conduct relied upon had suddenly and vemporarily
deprived the defendant of his power of self-ccatrol:’ R v Sara
Thornton [1593] 96 Cr. App. K. 112.

The applicant testified that he was surrourued by persons
armed with various weapons and threatened with physical violence.

(:> He in these circumstances energised (set) the spear sur and on

receipt of a blow to the slbow the shaft was despatchad from the

gun. He thereafter fled unimpeded and uninjured frow tne cordon.
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The jury rejected accident and seli-defence. The question
is: Could they have formed the view that the applicant in the
circumstances suddenly and temporarily lost his self-control
and acted deliberately in injuring the deceased fatally?

In giving directions on provocation the learned trial
judge told the jury at pags 57:

*You sce, something can happen to a
person and because 1t happens a

person can make a deliberate decision
for revenge, and if a person makes

& decision for ravenge and carries

out that dccision at some time later
on, the¢ perscn cannct any longer

rely upon the provocation ... You
sce, what the accused, Milton Stephens
has told you is that on the Friday
night he¢ was attacked by Delroy Clarke,
he was stabbed twice. He was stabbed
to his side and he was stabbed to his
tye, and he had to run away. Thos=2
could bc acts of provocation, but that
was Friday night. You have to ask
yourself if that happened? Mr. Banton
cannot tell you anything about that.
He says that he knows nothing about
that.

If that in fact happened on that night,

could hc still be acting under the loss

of self control on Sunday midday? Was

it an act of revenger If it was an

act of revenge it would destroy provo-

cation. Provocation does not make a person not
guilty. What provocation does is to

reduce murder to a lesser charge,
manslaughter.”

In concluding his summation he charged the jury at page 60s

“"But when you are considering tils
defence of provocation, you uust
take into consideration the time
lapse between the 2ist and the 23
of September, and ask yourscli il
it did happen that way, was it
revenge or was it a person &cting
under provocation, was it a perscn
still acting under provocation?

The guastion posed is one that should have bezn considered
by the jury. Having regard to the instrument used - & fish gun,
the area of the injury - in the back; the place where it was used.
-~ on land; the person against whom it was used - he whom the

applicant accused of stealing his goods and weundir; him, the
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jury may have rejected provocation. It is idle to speculate.
The jury were not allowed to consider provocation in the light
of the incident on the 23rd September and we hold that for that
reason the conviction for murder cannot be allowed to stand.

We therefore have treated the application for leave to
appeal as an appeal, we allow the appeal guash the conviction for
murder, set aside the sentence imposed and substitute a conviction
for the crime of manslaughter and impose a sentence of imprison-

ment at hard labour for ten years.



