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In the Supreme Court of Judicature of Jamaica
Suit No. M. 52 of 1976
Before : The Full Court
Melville, Willkie, Malcolm, JJ,.
Regina vse Minister of National Security
ex parte QOlivia Grange

(Application for Mandamus)
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Norman Hill, 7.C., instructed by Mr., Lazarus of Livingston, Alexander

and Levy for the applicant.

Lloyd Ellis instructgd by Crown Solicitor for the respondent,

November 8, 11, 12, December 3, 1976

Melville, J, :

Jamaica has been under a state of emergency since June 19,

1976. The reasons stated by the Governor~General for declaring the

state of emercency were:

" T am satisfied that action has been taken and
is immediately threatened by persons or bodies
of persons of such a nature and on so extensive
a scale as to be likely to endanger the public
safety and to deprive the community, or a sub=
stantial portion of the community of supplies
or services essential to life; ©

See Jamaica Gazette (Supplement) No. 68 of 19th June, 1976. On the
same day Regulations under the Emergency Powers Act - Supplement No,
69 - were also published.

Reguletion 35 (1) reads:

" The Minister, if satisfied that any person has
been concerned in acts prejudicial to public
safety or public order or in the preparation or
instigation of such acts and that, by reason
thereof, it is necessary to exercise control
over that person, may make an order (herein=-
after referred to as a detention order) against
that person directing that he be detained. *

Under the provisions of Reg. 39 a Tribunal of which the chairman
must be an attorneyeat-law, has been set up to which persons detained

by the Minister's order may make objections against the detention

order, Regulation 39 (6) is as follows:
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" Any meeting of the Tribunal held to consider
any such objection as aforesaid shall be
presided over by the chairman and it shall be
the duty of the chairman to inform the objector
of the grounds on which the order has been made
against him and to furnish him with such parti-

N culers as are in the opinion of the chairman,
' sufficient to enable the objector to present
his casee

Rege 39 (9) reads:

" The Minister shall as soon as practicable after
an order is made under regulation 23, 34, or 35
of these Regulations furnish the person against
wiom such order was made with the necessary
particulars to enable him to present his case to
the Tribunal,

Among the persons against whom detention orders have been
made is Ms. Granse. The Minister as required by Reg. 39 (9) supplied
her with the following particulars:

it It has been reported that you have been over a
congiderable period of time and up to the 11lth
March, 1976, associeted with one Peter Whitting-~
ham in the illegal issuing of firearms to
unauthorised persons. It has also been reported
that you have been actively associated with the
aforesaid Peter Whittingham in other activities
prejudicial to the Public safety. "

Mee CGrange was not happy about the particulars supplied so
through her attorneys-at-law she applied to the Minister for parti-
k@,ﬁ culars. Their letter of 19th August, 1976, reads:

i Je represent the abovenamed (Olivia Grange,
who has been served with a copy of what purports
to be Particulars required by Repgulation 39 of
the Emergency Powers Regulations 1976.

Our client has now made an application to
the Zmergency Powers Tribunal to have her case
reviewed and such Particulars as have been pre-
sented to her are not sufficient to enable her
to present her case to the Tribunal,

We therefore request that you furnish her
at the earliest possible time with such necessary
particulars as will enable her to present her
case to the Tribunal as is required by Regulation
39 (9) aforementioned and in particular that you
provide her with the following particulars:

(2) By whom it has been reported that our
client has been associated with one Peter
Whittingham in the illegal issuing of fire-
arms to unauthorised persons,

(b) By whom it has been reported that our
client has been actively associated with the
said Peter Whittingham in activities preju-
diciel to the public safety.
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(¢) Over what specific period of time
our client is alleged to have been asso-
clated with the sald Peter Whittingham in
he acts mentioned in (a) and (b) above.

(d) What evidence is in your possession
indicating that the said Peter Whittinghanm
was involved in the illegal issuing of
firearms to unauthorised persons and other
activities prejudicial to the public safety.

(e) All dates, times and places at which
our client was alleged to be associated in
the illegal issuing of firearms to unautho-
rised persons.

(f) that activity or activities our client
has been involved in which is prejudicial to
the public safety.

(g) Vhat time on the 11lth March, 1976, was
our client purported to be associated with
the said Peter Whittingham in the illegal
issuing of firearms to unauthorised persons,

(h) Vhere our client was purported to be on
the 11th March, 1976, at the time that you
alleged that she was associated with the said
Peter Whittingham in the illegal issuing of
firearms.

(i) The name or names of the persons to
whom illegal firearms were allepgedly issued
by our client and the location of these
firearms at the present time.

(j) All other information in your posses-
sion which will be necessary to enable our
client to present her case to the Tribunal.

Your carly attention to this matter will be
greatly apvreciated as our client has been in
detention since Monday the 21st June, 1976. *

On 5rd September, 1976, the acting Permanent Secretary to

the Minister replied thus:

[
[

I refer to your letter addressed to the
Minister, of the 19th August, 1976, requesting
further particulars in respect of the detention
of your client, Ms. Olivia Grange,

As T told you in my letter of the 1lst
September, the request was forwarded to the
ZLttorney General for his advice, which has now
been received.

The Attorney General has advised that I
furnish you with the following answers to the
questions raised in your letter under reference =-

(a) Members of the Security Forcesa
(b) As at (a) above,

(¢) Over a considerable period. Substitute
'up to the date of your detention' for
tand up to 1lth March 1976' in the
particularse
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i (d) Confidential information from
responsible persons whose duty it is
to report to the Minister on such matters.

(e) Various dates, times and places,

between April and June 1976 at McNeil
Boulevard, Central Village.

(f) 1Issuing of unlicensed firearms to
unauthorised persons.

(g) Seec amendment of particulars in (c¢)
above,

(h) As in (g) above.

(i) Cannot reveal names of persons at
this time. TFirearms are with the
Security Forces.

(j) No other information regarded as
necessary. "

Still unhenpy about the particulars, the attorneys on 6th
September, 1976, urote:

a e have received your letter of the 3rd
September, 1975, pertaining to the above.

The particulars which you have nprovided on
e advice of the Attorney General are still not
sufficient to enable the detainee to present her
case to the Tribunal and in relation to the answers
vhich you have given we must request the following
additional information:

(d) Yho are the 'responsible nersons
whose duty it is to report to the Minister.!

(e) What are the specific dates, times and
places referred to,

(f) The original question relates to the
'other activities! mentioned in the second
sentence of the particulars served on our
client on the 7th July 1976,

(g) What specific time on the 11lth March
1976 our client was purported to be involved
in the illepgal issuing of firearms to
unauthorised persons.

(h) The answer which you have given appears
to be irrelevant to gquestion (h) contained
in our letter of the 19th August 1976,

(i) The nemes of persons to whom illegal
firearms were issued are most important in
the nresentation of our client's case to the
Tribunal and we must again require this
information €rom you,

(j) From information received by us, we

have reason to believe that there are other
allegations against our client which have

not been stated in the particularg served
upon her, or in the further particulars which
you have supplied to us, and we again request
all other information in your pos#ession
necessary to enable our client to present her
case to the Tribunal.
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L Your most urgent reply to our enquiries is
requested as the Tribunal is awaiting the fixing
of a suitable date for the hearing of our client's
application, to say nothing of the fact that our
client has been in detention for seventy-four (74)
days. "

The Permanent Secretary replied on 15th September, 1976, as follows:

< . i I am directed by the Minister to refer to
the correspondence ending with your letter of the
6th September, 1976, seeking further particulars
in respect of your client, Ms. Olivia Grange.

He has directed that I furnish you with the
following information in response to your request -

(d) The responsible persons whose duty it is
to report to the Minister are members
of the Security Forces.

(e) Between April and June 1976 at McNeil
Boulevard, Central Village, St, Catherine,
Information cannot be more specific.

O
N (f) Securing young persons to use illegal
firearms and teaching them subversion.
(g) This date is no longer applicable,
Particulars amended by substitution of
the words 'up to the date of your
detention.!
(h) No longer applicable (see (g) above).
(i) These persons do not wish to have their
names revealed,
(j) No further information seems necessary, "
(_j A deadlock apparently having been reached Ms., Grange has moved

this Court for an order of mandamus to compel the Minister to supply
her with the name or names of persons to whom she allegedly issued
firearms., The Minister has put in an affidavit, the relevant parts of
which read:

"2 I am the Minister of Government charged with
the subject of National Security.

Se That in my capacity as the Minigter in charge

of National Security and the Administration of the

Emergency Powers Regulations of 1976 I received

— Confidential reports and information from respon-
sible persons whose duty it is to investigate the
activities of persons whose behaviour gives
reasonable grounds for suspecting them to be acting
or to have acted in prejudice to the public safety.

L, That I received certain confidential reports

that the Applicant Olivia Grange was associated with
one Peter Whittingham in issuing firearms to unautho-
rised . - persons and that these reports were incor-
porated in particulars under Regulation 39 (9) of the
Emergency Powers Regulations 1976 and served upon the
Applicant.

/.-o-oo
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T S That on the 3rd of September 1976 in answer to
the Applicant's Attorneys for further particulars the
said Attorneys were advised that the names of the

unauthorised persons to whom the Applicant issued
firearms could not be revealed.

6 That on the 15th of September 1976 in answer to

a further request for further particulars the Applicant
was advised that the persons to whom the Applicant had
issued firearms did not wish to have their names revealed.

e That I gave no particulars as to the names of the
persons who received firearms from the Applicant
primarily in the interest of the public safety. Further
I was reliably informed and I verily believe that any
disclosure of the names of the persons is likely to be
injurious to the physical safety of those personse. And
that I refused to reveal the names in the exercise of

ny discretion as to what is good for the public safety.

As I understand it, the burden of Mr. Hill's contention is
that by virtue of our Constitutional provisions, the proceedings before
the Tribunal should be equalled to that in proceedings before our
ordinary courts. The rules of national justice apply with equal force
to these proceedings as they do in the ordinary courts and to deny the
‘applicant the particulars asked for would be denying the applicant the
opportunity of presenting her case fully before the Tribunal., Indeed
the applicant would be unable to properly present her case before the
Tribunal if these particulars are not supplied and she would accordingly
be denied the fair hecaring to which she is constitutionally entitled.

Rege 39 (9), says Mr. Hill, gives the applicant an absolute and
unconditional right that the Minister must provide her with the
necessary particulars to enable her to present her case to the Tribunal.

Whilst conceding that the Minister is obliged to supply
necessary particulars to the applicant, Mr, Ellis says firstly that
these are not necessary particulars and secondly even if they are it
is not in the public interest that the names should be disclosed to
the applicant,

I do not think it can be seriously questioned that a State of
Bmergency was declared because among other things, of the serious
outbreak of violence that has permeated the society for some time now.

It is common knowledge that there has been a spate of burnings and
killings, particularly by firearms in the hands of unauthorised persons;
so much so that fear still stalks the land. 1In this state of affairs

the Minister has in his affidavit, which has not been controverted,

stated that he did not‘give the names of the persons who received
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firearms from the applicant primarily in the interest of the public
safety. There seems, therefore, to be a clash between the public
interest that harm should not be done to the nation by the disclosure
of thig information and the public interest that the administration of
justice shall not be frustrated by the withholding of information
whiech might be produced if justice is to be done. Which is to prevail
in the circumstances?

In The King ve Secretary of State for Home Affairs ex parte

Lees £T94l7 1 K,D., 72 the applicant who had been detained under the
Defence (General) Regulations 1939, applied to the Court for a writ
of habeas corpus on the ground that the Home Secretary had no
reasonable cause to detain him. 1In reply to that allegation the
Home Secretary filed an affidavit in much the same form as that of
the Minister in the present application., It was held:

1 that it was not the function of the Court to act
as a court of appeal from the discretionary
decigsion which had been made by the Home Secretary
and to inguire into the grounds upon which he had
come to his belief, and that the Court would not
compel him to produce the confidential reports
upon which he had come to his belief. The habeas
corpus was accordingly refused. "

The words to be construed there in Reg. 18B were:
" If the Secretary of State has reasonable cause to

belieVe seesesees he may make an order against the
person ordering that he be detained, "

Mr, Hill relied on this case more for the kind of particulars that
were supplied to the applicant under the detention order than for what
it actually decided. Humphreys, Je. who delivered the judgment of the
Divisional Court had this to say at p. 79:

" So much was frankly admitted by the Solicitor
General who, however, strongly contested the
proposition advanced on behalf of the applicant
that the Court is bound to have before it all the
material upon which the belief of the Home
Secretary was based - in order to arrive at a decision
whether there was reasonable cause for the belief
which the Home Secretary has expressed. The
Secretary of State is bound, in such a cage, to
acty if at all, upon information supplied to him by
others. Such information is necessarily confidential,
The disclosure to the applicant and to the public of
such confidential information, together with the
identity of the informants, might well be highly
prejudicial to the interests of the States ¥
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This regulation was again considered in Liversidge v. Anderson

[T94¥7 3 A.E.R. 338 by the House of Lords. The applicant had claimed
a declaration that his detention was unlawful and damages for false
imprisonment., The defence was that the applicant was detained under
the regulation, Whereupon the applicant applied for certain parti-
culars which the House refused to grant. ILord Atkin on whose speech
Mre. Hill relied was the only dissenting voice - albeit a powerful
dissenting voice. As I understand that case Lord Atkin's dissent was
wag
as to what{the proper construction of the regulation in question. I
think it instructive to look at two of the speeches in that case.
Lord Atkin is reported as saying at p. 353:

" In the first place, when the decision is left to
the Minister or other executive authority without
qualification, the words omit the reference to
'recasonable cause,' 'If it appears to the Secretary
of State that a person is concerned! etc seeecss
The wording is sometimes varied with the same
result. 'If the Secretary of State is satisfied!
;(publication in newspaper 2D).ooo--o.naooo.oifoooo
In all these cases, it is plain that unlimited
discretion is given to the Secretary of State,
assuming, as everyone does, that he is acting in
good faith, "

Lord Atkin was of the view that an 'objective test' was the
proper one to be applied in construing Reg. 18B (1) and in the passage
quoted above he was contrasting other sections of the regulation in
which there was no reference to 'reasonable cause.! Our Emergency
Powers Regulations are more or less pattornmed after the English Defence
(Generél) Regulations 1939 with exceptions, of course, TFor present
purposes I need refer to only two such differences in the Regulations.
Under our rcgulations the duty of supplying particulars to the person
detained is on the Minister in the first place whilst that duty is
placed on an Advisory Committec under the English regulations. Secondly,

the English Regulation 18B (1) is:

" If the Sccretary of State has reasonable cause
to believe seesccccess

Whereas our Regulation 35 (1) is:
1 The Minister, if Satisfied $ceccccccccne i
Applying Lord Atkint's words to our Regulation 35, it seems clear that

our Minister was intended to have an unlimited discretion in so far as

/eenccaces
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detentions under the Emergency Powers Regulations are concerned. No
question of the Minister's good faith has heen raised in the issue
before us.

To continue the quotations from Liversidge's case, at p. 359,
/" Lord Atkin said:

" It is obvious that no important reasons of state
prevented the Home Secretary from disclosing the
causes of his belief, but it is said that the
sources of his information may be confidential.

I think that this in some cases is likely to be so,
but I cannot think that this creates any difficulty.
The Home Secretary has the right to withhold ecvidence
which he can assure the court is confidential and
cannot, in the public interest, be disclosed. He

has in this case and in others sworn affidavits to
the effect that the information he acted on was the
result of reports and information from persons in
responsible positions experienced in investigating

e matters of this kind and that he accepted their

(\ ‘ information, ¥

I pause to say that on the facts before us, public interest is claimed
not on the ground of confidgntiality but rather on the ground of public
safety. And again at p.362, Lord Atkin said:

" The defendant (meaning in the case before us the
Minister) has to justify with particulars. If the
defendant were able to satisfy the Court that he
could not give particulars, in the public interest,
the Court either would not order particulars, or,
if the objection came after the order, would not
enforce it. "

C

Lord MacMillan, at pe 366 said:

" Holding, then, as I do, that the opening words of the
regulation are open to interpretation, I now propose
to seek what aid I can from the permissible sources
of guidance. 1In the first place, it is important to
have in mind that the regulation in question is a war
measure. This is not to say that the courts ought
to adopt in wartime canons of construction different
from those which they follow in peace time., The fact
that the nation is at war is no justification for any
relaxation of the vigilance of the courts in seeing
that the law is duly observed, especially in a matter
so fundamental as the liberty of the subject. Rather

I the contrary. However, in a time of emergency, when

(k’f the 1life of the whole nation is at stake, it may well

o be that a regulation for the defence of the realm may
quite properly have a meaning, which, because of its
drastic invasion of the liberty of the subject, the
courts would be slow to attribute to a peacetime
measure., The purpose of the regulation is to ensure
public safety, and it is right so to interpret
emergency legislation as to promote, rather than to
defeat, its efficacy for the defence of the realm. That
is in accordance with a general rule applicable to the
interpretation of all statutes or statutory regulations
in peacetime as well as in war time. ©
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And again at pp. 367 - 368

A

I turn now to the nature of the topics as to
which the Secretary of State is, under the regulation,
to have reasonable cause of belief. They fall into two
categories.s The Secretary of Statec has to decide (i)
whether the person proposed to be detained is a person
of hostile origin or associations or has been recently
concerned in certain activities, but he has also to
make up his mind (ii) whether by reason thereof it is
necessary to exdrcise control over that persone The
first of these requirements relates to matters of
fact, and it may be that a court of law, if it could
have before it all the Secretary of State's information =
an important 'if' - might be able to say whether such
information would to an ordinary reasonable man con-
stitute a recasonable cause of belief. How could a
court of law, however, deal with the question whether
therc was reasonable cause to believe that it was
necessary to exercise control over the person proposed '
to be detained, which is a matter of opinion and policy,
and not one of fact? A decision on this question can
manifestly be taken only by one who has both knowledge
and responsibility which no court can share. As LORD
PARKER sa2id in The Zamora (18), at p. 107:

'Those who are responsible for the national security
must be the sole judges of what the national security
requiress It would obviously be undesirable that such
matters should be made the subject of evidence in a
court of law or otherwise discussed in public.’

I may also quote the words of LORD FINLAY, L.C. in R.
ve Halliday, Ex p. Zadig (3), at p. 269:

'"Tt seems obvious that no tribunalfor investigating
the question whether circumstances of suspicion exist
warranting some restraint can be imagined less appro-
priate than a court of law,'

The question is one of preventive detention justified by
reasonable probability, not of criminal conviction,
which can only be justified by legal evidence.

As T have indicated, a court of law manifestly
could not pronounce upon the recasonableness of the Sccree-
tary of State's cause of belief unless it were able to
place itself in the position of the Secretary of State
and were put in possession of all the knowledge, both of
facts and of policy, which he had., However, the public
interest must, by the nature of things, frequently pre=-
clude the Secretary of State from disclosing to a court or
to anyone else the facts and reasons which have actuated
him, What is to happen then? The appellant says that the
court is emtitled, and has a duty, to examine the '
grounds of the Secretary of State's belief., The Court,
however, is also bound to accept a statement by the
Secretary of State that he cannot, consistently with the
public interest, divulge these grounds. Here is indeed
an impasse., The appellant's solution has the merit of
courage, not to say audacity. He says that, where the
Secretary of State, by declining to disclose his infor-
mation, has failed, through no fault of his own, to
justify the detention, he must be held confessed of
having falsely imprisoncd the detained person, and must
be mulcted in damages. It will naturally be in the most
dangerous cases, wherc detention is most essential to
the public safety, that the information before the
Secretary of State is most likely to be of a confidential
character, precluding its disclosure, yet the court is

/0000000000
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" to be constrained, where detention is most justifi-
able, to find the detention unjustified. I decline
to accept an interpretation of the regulation which
leads to so fantastic a result. "
I make no apologies for having quoted at such lenpgth from the speech of
Lord MacMillan because, after the necessary substitutions are made - for
example for 'war or wartime' is substituted 'state of public emergency;'
'reasonable couse for belief! of the Secretary of State and the matters
in Reg. 18B (1) which the Secretary of State had to consider for those
which the Minister has to be'satisfied’ about in Regulation 35 ~ it
expresses, in my view, very aptly the law applicable to the particulars

applied for here.

Duncan ve. Cammell, Laird and Company (1942) A.C. G2k was

concerned with a sumuons for inspection of documents to which objection
was taken on the ground that disclosure would be injurious to the
public interest, Viscount Simon L.C. with whom the other six Law Lords
expressed their concurrence had this to say at pp. 6%1 - 643:

" Priviledge, in relation to discovery, is for the
protection of the litigant and could be waived
by him, but the rule that the interest of the state
mugt not be put in jeopardy by producing documents
which would injure it is & principle to be observed
in administering justice, quite unconnected with
the interests or claims of the particular parties
in litigation, and, indeed, is a rule on which the
judge should, if necessary, insist, even though no
objection is taken at all. This has heen pointed
out in several cases, e.ge, in Chatterton v.
Secretary of State for India, per A.L. Smith L.J.

Although an objection validly taken to production,
on the ground that this would be injurious to the
public interest, is conclusive, it is important to
remenber that the decision ruling out such documents
is the decision of the judge. Thusy in the present
casey, The objection raised in the respondents!
affidavit is properly expressed to be an objection
to produce Mexcept under the order of this honourable
court.! It is the judge who is in control of the
trial, not the executive, but the proper ruling for
the judge to give is as above expressed. In this
connection, I do not think it is out of place to
indicate the sort of grounds which would not afford
to the minister adequate justification for objecting
to production. It is not a sufficient ground that
the documents are "State documents'! or 'official' or
arc marked 'confidential.' It would not be a pgood
csround that, if they were produced, the consequences
might involve the department or the government in
parlienentary discussion or in public criticism, or
might necessitate the attendance as witnesses or other-
wise of officials who have pressing duties elsewhere.
Meither would it be a good ground that production
might tend to expose a want of efficency in the
administration or tend to lay the department open to

Jesavocasanns
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" claims for compensation, 1In a word, it is not
enough that the minister of the department does
not want to have the documents produced. The
minister, in deciding whether it is his duty to
object, should bear these considerations in mind,
for he ought not to take the responsibility of
withholding production except in cases where the
public interest would otherwise be damnified, for
example, where disclosure would be injurious to
national defence, or to good diplomatic relations,
or where the practice of keeping a class of
docunients secret is necessary for the proper
functioning of the public service. When these
conditions are satisfied and the minister feels
it is his duty to deny access to material which
would otherwise be available, there is no question
but that the public interest wust be preferred to
any private consideration. The present opinion is
concerned only with the production of documents,
but it seems to me that the same principle must
also apply to the exclusion of oral evidence which,
if given, would jeopardize the intercsts of the
community. Indeed, Lord Fldon's language, already

(w‘t guoted, implies this. After all, the public

! interest is also the interest of every subject of

: the realm, and while, in these exceptional cases,
the private citizen may seem to be denied what is to
his inmediate advantage, he, like the rest of us,
would suffer if the needs of protecting the
intercests of the country as a whole were not ranked
as a prior obligation, ™

Yy

In Conway v, Rimner (1968) A.C. 910 it was held that certain

S i s e g I

class documents’ may be produced. Part of the headnote reads:

W When there is a clash between the public interest
(1) that harm should not be done to the nation or
SN the public service by the disclosure of certain
<¥\ documents and (2) that the administration of
justice should not be frustrated by the withholding
of them, their production will not be ordered if
the possible injury tc the nation or the public
service is so grave that no other interest should be
allowed to prevail over it, but, where the possible
injury is substantially less, the court nust
balance against each other the two public interests
involved. When the Minister's certificate suggests
that the document belongs to a class which ought
to be withheld, then, unless his reasons are of a
kind that judicial experience is not competent to
weigh, the proper test is whether the withholding
of a document of that varticular class is really
necessary for the functioning of the public service.
( k} 1If on balance, considering the likely importance
. of the document in the case before it, the court
congiders that it should probably be produced, it
should generally examine the document before
ordering the »roduction. ¥

Although Convey v. Rimmer has somewhat opened the field in which
documents formerly held not liable to production, as being against the
public interest, are now liable to be produced yet it has left untouched,
to my mind, the principle that where disclosure would be injurious to

/--o--.o~-1-o-¢-o-.
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the national intercst or public safety they ought not to be producoede
At p. 950 Lord Reid said:

% I de not doubt that it is proper to prevent the
use of any document, wherever it comes from, if
disclosure of its contents would really injure
the national interest, and I do not doubt that
it is proper to prevent any witness, whocver he

S may be, from disclosing facts which in the national
(\ : intercst ought not to be disclosed. Moreover,
it is the duty of the court to do this without
the intervention of any Minister if possible
serious injury to the national intcrest is
readily apparent. "

Lord Morris of Dorth-Y-Gest said at pp. 955 and 956:

i1 Some aspects of the public interest are chiefly
within the knowledge of some Minister and can
best be assessed by him. I see no reason to
fear that the courts would not in repgard to then
be fully and readily receptive to all represen=
tations made in appropriate form and with
. rcosonable sufficiency. If a responsible Minister
<\’; stated that production of a document would
- jeopardisc public safety it is inconceivable that
any court would make an order for its production.
The desirability of refusing production would heavily
outweipght the desirability of requiring it. Other
examples will readily come to mind of claims to
production from production which would at once be
fully conceded, ¥

I do not think it can be seriously questioned that the state
of cmergency under which we are existing at the moment is but one step

removed from 2n actual state of war, Nor do I doubt the statement of

(;ﬂ Scott L.J. when he said in Regina v. Home Sccrctary ex parte Green
)
(1941) 3 A.B,R, 104, 115: ’

il mt
b

he liberty of the subject is only one degree
less important than the safety of the nation, ¥

It is a well known fact throughout the country that witnesses
and notential witnesses to serious crimes have becn silenced mainly
by the 'bark of the gun,!

Apart from merely saying in her affidavit:

‘ " T verily beliceve that the names of the unauthorisecd
\‘ ) persons to whom I have allegedly distributed
- illegal fircarms is a particular which is necessary
and vital to enable me to present my case to the
Tribunal, *
the applicant has not advanced a scintilla of reasoning why these parti-
culars are nccessary ond/or vital to her case.

Would the applicant be without a remedy if her prayer was

refused? TRegulation 39 (6) makes it plain that the chairman of the
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Tribunal is to »rovide her with particulars also. We were referred to
an official press release dated 24th fupgust, 1976, apparently issued by
or with the approval of the Tribunal. That release makes it abundantly
clear that the porticulars supplied by the chairman of the Tribunal
will be in addition to those supplied by the Minister under Regulation
29 (9.

In conclusion it seems to me that the applicant i1s not without
remedy elsewhere. Tt is still open to her to apply to the Tribunal
where the proceedings are 7in Camera.’ The Minister has indicated that
the particulars ought not to be disdlosed as the safety of the public
may be endangercd., As I earlier indlcated, there is no suggestion here
that the Minister is not acting in good faith in coming to his decision.
To my mind nothing has been put before us outweighing the Minister's

views and I would cccordingly refuse the order prayed,

/ jvb
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Willkie, J.

(1)

@ (2)

(3)

(4)

(5)
C

(6)
)

(7)
C

(8)

Cliva Grange, the aprlicant, was on 21st June, 1976
detained by the Security Forces and lodged at a detention
camp prrescribed for that purpose under the Erergency
FPowers Act.

Cn 25th June, 1976 she was served with a Detention COrdex
under the Emergency rowers Regulations 1¢76.

On 2nd July, 1976 she was served with another Petention
Order under the said Regulations.

On 7th July, 1976 she was served with Farticulars as
required under Regulation 39 (%) of the said Regulation
Cn 16th August, 1¢76 the arvlicant's Attorneys-at-Law
filed an application in her behalf for a review of her
detention with tie Chairman of the Review Tribunal
established as required under the Jamaica Constitution
to review cases of detention under the state of Fublic
Emergency.

On that date the aprlicant's Attorneys-at-Law requested
of the Minister further particulars which, they submitted,
are necessary to enable aprlicant to present ker case to
the Tribunal in accordance with the provisions of
Regulations 39 (¢) of the Emergency Fowers Regulations
1¢76., This request was framed in the form of cuestions
to the Minister, the obvious intendment being that the
Minister's replies will form the basis of the further
'necessary particulars’?,

By letter dated 3rd September, 1976 the Minister's
Permanent Secretary replied and purported to supply
these further particulars and inter alia informed the
applicant's Attorneys—-at-Law that he could not reveal
names of the unauthorised rersons to whom arplicant

had allegedly issued illegal firearms, This answer,

was apparently found to be unsatisfactory for -

By letter dated 6th September, 1¢76 applicant's

%%
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(13)

e -
g

Attorneys-at-Law again requested further particulars;
and in particula;, the names of the unauthorised persons
to whom the applicant allegedly issued illegal firearms,
By letter dated 15fh September, 1976 the Iinister's
Fermanent Cecretary rerlied to the Attorneys-at~Law and
informed them, inter alia, that the unauthorised persons
to whom applicant had allegedly issued illegal firearms
did not wish to have their nawres revealed.

At that point the matter rested and on Zlst September,
1276 the applicant filed in the Cupreme Court for leave
to issue Order of Mandamus to compel the Minister to'
produce te the arrlicant the name or names of the
unauvuthorised persons to whom she allegedly issued illegal
firearms.

Leave was granted by Malcolm, J. for issue of the Writ
and lMonday lst MNovember, 1¢76 was fixed as the appointed
day for the Court to be so moved.

On lst llovember, 1676 the matter, not having been reached,
was adjourned to &thL November, 1276 when the matter came
before this Court, Arguments were heard on the‘

8th Wovember, 1976 and further arguments on 1lth,

12th November, 1976.

It was during the course of the arguments that it was
brought to the attention of the CTourt that an afficdavit
had been filed by the Minister.

This affidavit was not included in the Judge's Rundle
until later that day.

This affidavit was sworn on 2¢th October, 1976 and filed
in the Supreme Couét on 1st November, 1676,

In paragraph 7 of the affidavit the Minister deponed
that he gave no rarticulars as to the names of the
persons who allegedly received firearms from the applicant
primarily in the interest of public safety; and the

Minister further deponed that he is reliably infermed
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and verily believe that any disclosure of the nares of

the persons is likely to be injurious to the physical

safety of those p[ersons and that he refused to reveal

the nares in the exercise of his discretion as to what

is good for the public safety.

The issues before us, therefore, are:-

(1) Arxe the names of the rersons to whon the applicant
allegedly issued illegal firearms 'necessary
particulars' within the meaning of Section 3¢ (9)7?

(2) If yes, is the Minister obliged to supnply them? i.e.
is the section directory or mandatory?

(2) If mandatory, would the Minister be empowered to
refuse disclosure of the names in the public interest?

Necessarvy Farticulars

Mr, Hill for arwrlicant submitted that under the State of
Emergency the detainee is protected by the provisions of
Section 15 of the Constitution in her fundamental rights
and freedoms and cited Secticen 15 and Secticn 20 of the
Constitution and Section 3¢ (9) of the Régulations in

suprort.

Section 15 (1) Reads:

"No person shall be deprrived of his personal liberty save
as may in any of the following cases be authorised by Law -,"
It then sets out a number of exceptions in sub-paragraphs
2, 3, 4, 5, 6, 7.
Section 15 (5), (6), (7) deals with public emergencies
and reads:-
(5) "Nothing containecd in or done under the authority
of any Law shall bhe Ield to be inconsistent
with or in contravention of this section to
the ewtent that the Law in question anthorises
the taking duvring a period of public emergency
of measurec that are reasonably justifiable

for the purpose of dealing with the cituation
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that exists during that period of public
energency,

(6) "If any person who is lawfully detained by
virtue only if such a law as is referred to

5 in sub-section (5) of this section so requests

[

at any time during the period of that detention
not earlier than 6 months after he last made
such a reguest during that period, his case
shall be reviewed by an independent and
impartial Tribunal established by law and
presided over by a prerson appointed by the
Chief Justice of Jamaica from among the persons
(:) entitled to practise or to be admitted to
practise in Jamaica as BRarristers or Solicitors,®
(7) "On any review by a Tribunal in pursuance of
sub-section (6) of this section of the case
of any detained person the Tribunal may make
recommendations covering the necessity or
expediency of continuing his detention to the
authority by whom it is ordered but, unless
(J) it is otherwise provided by Law that authority
shall not be obliged to act in accordance
with any such recommendations, !
Section 20 (2) of the Constitution reads:-

"Any Court or other authority prescribed by Law for the

determination of the existence or the extent of a person's
civil rights or obligations shall be independent and
impartial; and where proceedings for such a determination
~ are instituted by any person before such a Court or other
authority, the case shall be given a fair hearing within
a reasonable time." 7
It will be seen, therefore, that Section 15 (5), (6), (7)
and Section 20 sete out the:

(a) parameters of the powers tc detain in a nrublic emergency
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(b) sets up an ih@ependént and impartial Tribunal to
which the detainee may have his case reviewed under
: N
_ A.legally qualified Crairman,

(c) on review the 7ribunal may make recomrendations and

(d) that the Tribunal shall give the detainee's case a

fair hearing.

The Governor-General in the exercise of his powers declared
a state of emergency, and in the exercise of his powers under
section 3 of The Emergency Fowers Act Negulations were enacted
to implement the stéte of public emergency,

It is in the carrving into effect of the terms of the
Emergency Fowers and at the same time preserving the safe-guards
of a detainee's constituticonal rights as defined by section 15
and section 20 of the Constitution, is seen reflected in
section 3¢ of the Emergency Fowers Regulations,

Section 39 (1) (a) establishes the Tribunal and provides
for the appointment of its members, the regulation of its
proceedings; provisions for obiections to detention by detainees
etc. This conforms with sectior 15 (6) of the Constitution
and it is clear that certain constitutional safeguards are
available to a detainee as section 39 of the Regulation
particularly dictates this,

The applicant having been detained in the manner described
above has requested further particulars under section 3¢ (9)
of the regulations wihich reads:

"(9) The Minister shall as soon as practicable
after an order is made under regulation 23,
34 or 35 of these regulations forward the
person agaiﬁst vwhom such order was made with
tlie necessary particulars to enable him to
present his case to the Tribunal.¥

What then is 'necessary particulars'? What does it encompass?
Each case has to be examined on its own 2nd must be

dependent upron the allegations made i.e. the grounds on which
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the detention order was made in order to ascertain what are the
'necessary particulars' relating to that particular case. .

'Necessary particulars' must include all information in
the possession of the lMinicter which warranted tle Minister

in making the Detention Order and which would facilitate the

detainee in preparing and formulating the detsinee’s case as

an agswer to each and every dllegation made against the detainee.
We come now to examine the evidence that has been adduced
by the Minister in order to ascertain:
(a) what are the allzsgations made 2gainst the arplicant,
and
(b) on the basis of which the 'necessary particulars’,
which the IYinister must furnish the detainee may

be ascertained.

T-E EVIDENCE:

(1) The aprlicant was detained under the provisions of section
35 of the Emergency Fowers Regulations 1¢76.

(2) ©On 7th July, 1976, the detainee was served with particulars
in conformity with regulation 36 (¢). These particulars
read:

"It has been reported that you have been cver a
considerable reriod of time and ur to the 1ith
March, 1976, asscciated with one Feter Whittingham
in the illegal issuing of firearms to unauthorised
Fersons. It lias also been reported that you have
been actively associated with the aforesaid Feterx
Whittingham in cther activities prejudicial to the
rublic safety.,”

(3) ©On 19th May, 1976, the detainee's Attorneys-at-Law by
letter requested further particulars, exhibit <, in the
form of specific questions.

(4) The Minister replied to those questions, exhibit 5,

(5) A further letter, exhibit 6, from detainee's Attorneys-at-

Law requested further prarticulars in the form of specific

guestions.

-
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(6) The Minister replied to these questions in exhibit 7.

Shortly put the allegations made against the detainee may

be summarised as follows:

(2) That members of the lecurity Forces have reported
that the detainee has been associated with one
Peter Whittingham in the illegal issuing of firearms
to unauthorised persons and such activities are
prejudicial to public safety.

(b) That this was done over a considerable period of
time on various dates, times and places between
April - June, 1%76, at lMclMeil Boulevard, Tentral
Village, Saint Catherine and that this information

. cannot be more specific (i.e. as to time, dates and

places.,)

(c) That the evidence in the possession of the Minister
to support these allegations is based on confidential
information from responsible rersons whose duty it
is to report to the Minister on such matters and
that these persons are members of the Cecurity
Forces.

o (d) That the names of the persons to whom the illegal

firearms were allegedly issued by detainee:-

(a) cannot be revealed at this time i.e. 3ré
September, 1976 ancd that to date

(b) these persons do not wish to have their
names revealed i.e. 15th Géptember, 1676

(e) that the said firearms are now with the
Security Forces.

- The issue for this Court is whether, in view of the
allegations made, the names of the persons to whom firearms
were allegedly illegelly issued are 'necessary rarticulars’
within the meaning of Cection 39 (9) of the regulaticns:

Would these names facilitate the detainee in the preparation

and formulation of ler case as an answer to these allegations

made?
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the names and the onus is on the applicant to show the
necessity. That the persons involvéd did not wish to have
their names revealed.
That mandamus is discretionary; and he guestions why these
names are 'neceasary particuiars' in these particular circumstances.
Mr. Hill submitted that the reason given by the Ministerx
i.e. that the person does not wish to have their names revealed
would and could not be allowed to relieve the Minicter from
carrying out his dut& vnder Section 3¢ (9) to give the necessary
particulars, That if these were not so the absence of thé
information wquld render the constitutional rights of the detainee
to a fair review before ihwe Tribunal with a view to gbtaining
her release nugatory or non existent, He submitted that the
duty in Section 39 (9) imrosed on the Minister is mandatory and
not discretionary as aprears from Section 39 (6) in the case of
the Chairman of the Tribunal, That for these reasons he invited

the Court to accept the jurisprudential basis for ordering the

3

particulars as appear in election cases. That this basis has

€

been accepted as being consonant with the reguirements of
natural justice in Canada,

(He cited - Canadian abridgment Vol. 17 dealing with
elections p. 551 in which particulars of alleged fraud and
bribery wére ordered given).

He further submitted that the fact that persons do not
wish to have their names revealed in neither here nor there i.e.
this cannot be a ground to deny the detainee of her constitutional
rights.

Clearly the prarticulars supplied by the Minister in detailing
the subversive transactions stipulate as the times that they were
committed aS follows: -

"Over a considerable meriod of time on various dates, times

and plaées between April - June 1976 at Mclleil RBoulevard
AMD TFAT THE {MFORIMATICH CAMIICT RBE MORE SPECIFIC.Y

Implicit in this rerly is that the Minister has no information
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which can particularize the dates and times of cdays when these
transactions are alleged to have been carried out.

What case couvld the detainee then vresent to negate these
allegations? How could the detainee commence to refute these
allegations if she is wholly ignorant of the precise dates and
times when she is alleged to have done these acts.

Further particulars in this regard is unavailable to the
Minister, he has so stated.

It seem to me that on this information tiie detainee would
be placed in an impossible situation and would e unable to
Prepare a case for cresentation to the Tribunal to refute these
allegations. The only other information available whiclh, if
revealed, woulcd facilitate the detainee in vrevaring a case to
negative these allegations would be the names of the nersons to
whom she is alleged to have issued these firearms,

With those names the detainee could:

(a) identify the percons

(b) 1lead evidence as to her relationship or lack of relation-

ship with tkem

(c) dates and times and manner of such relationship, if any,

(d) evidence, if any, to discredit those persons.

I can see no other way in which the detainee could hope to
rrepare and present a case to the Tribunal without this information.

Mr. Ellis suggested that she could just deny the allegations.

I am of the view that such an exercise would be worthless.

It is clear that imnlicit In the words in Zection 39 (9)

"with the 'necessary particulars' to enable him to
present his case to the Tribunal," envisages a
situation In which the detainee, who is already
detained, bears the onus to nresent a case to show
why she should not have been detained and so seek

to perswade the Tribunal to a favourable reccmmenda-
tion in her behalf., £ blanket denial by the detainee

without some evidence to suprort her case would, in
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my view, not assist her in discharging this onus
placed on her.

I, therefore hold, for the reasons I have given above, that
the names of the persons to whom it is alleged thzt the detainee
issued illegal firearms are 'llecessary Farticulars'- to enable
her to present her case to the Tribunal, within the meaning of
Section 39 (9).

I am further of the view that on a true construction of
Section 39 (9) of the Regulations the Minister has no discretion
in the matter and is obliged to give the 'necessary particulars'.
The language of Section 39 (9) i.e. "The Minister shall' admits
of no discretion and I hold it to be imperative. The Minister,
therefore, is obliged to give to the detainse all the information
in his vossession which wovld e necessary i.e. which would
facilitate the detainee in formulating her case as an answer to
each and every allegation made against her. Provided that these
particulars do not offend against Fublic Policy.

(2) We come to deal with Mr. Ellis' second subnission that the
aprplicant shculd go to the Tribunal, and if found necessary nay
get the further particulars under fection 39 (6).

He submitted tliat even if the aprlicant considered the
particulars insufficient she wculd have suffered no injustice or
be taken by surrrise in going before the Tribunal without the
names because Section 3% (6) is in the Regulations tc meet such
a situation; otherwise Section 39 (6) would be merely surplussage
and this would be a ground for refusing mandanus,

Section 39 (6) rends:

"Any meeting of the Tribunal held to concider any such
objecticns as aforesaid shall be presided cver by the
Chairman and it chall %Le the duty of the Chairman to
inform the objector of the grounds on wiich the order
has been made against him and te furnish him with such
particulars ac are in the opinion of the Chairman

sufficient to enable the objector to rresent his case.”

17¢€
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It is apparent thaf what Mr;;Ellis ié saying is that the
aprlicant should wait'untii she ié before the-Tribunal and if it
is necessary to have the narmes as her case develors she can aprly
to the Chairman for these particulars and the Chairman may. éupply
those particulars as are in his opinion sufficient to enable the
detainee to'present her case.

Of course mandamus is a discretionary_rémedy and the Court
can refuse mandamus if a mercon has an alternative remedy.

Mr. Ellis cited Beale vs Smith, L.R.C.F. Vol. 4, p. 145;
Judgment of Bovels CJ, to illustrate the point that if a discre-
tion is in a Tribunal then this Court must assume that the
discretion will be judicially exercised.

Mr. Fill, in reply, submitted that in order tc arply the
Beale case, Mr, Ellis has to ask this Tourt to say as a matter

of construction that if one goes to the Tribunal for rarticulars

‘he has to fay it is not competent for the Tribunal to tell the

apprlicant it is not their duty to supply particulers, it is the
Minister's. He submitted that no hasis exist for caying that
the Tribunal must exercise its discretion in favour of the
applicant. Tribunal mzy refuse and if that were so what then
would hapren to applicant.

He submitted that under Regulation 39 (9) the IMinister is
obliged to suprly all necessary particulars.

It is apparent Mr, Fill is saying: surely the Tourt cannot
ask the applicant to abandon the course of askina the Minister
for 'necessary particulars' in circumstances in which he is
obliged to give it; and substitute therefor an application to
the Chairman of the Tribunal, which is at most discretionary;
as the grant of particulars rests on the opinion of the Chairman
that the particulars required are sufficient to enable applicant
to rresent her case,

He further submitted that in Reg. v. Lewis Justices ex

parte Secretary of Utate for Home Department 1972 3 LR »,279 to

illustrate that in the United Kingdon the applicant is tried in
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a Court of Law and is liable to be convicted or acquitted while
in Jamaica you go before a Tribunal; and even witlr a favourable
recomrmendation by the Tribﬁnal yvou may not be released. (See

Cection 15 (7) Constitution),

Consaquently, stxict adherence to the Regulations are required

in this jurisdiction and there can be ng construction that can
allow for imperfect obligation, that all this Tourt has to
consider and be satisfied about is whether the particulars are

necessary for the proceedings and they must be sunplied.

I cannot but agree with Mr. Hill's submissions in this regard.

The provisions made in the Constitution with regard to a
State of Emergency, see (Section 15 (5), (6), (7). Sec,20) grant
specific rights to detainees and the Emergency Fowers Regulations
seek to implement those rights. It is in keeping with this that
Section 39 (9) should be construed,

It places a particular statutory obligation on the Minister

in the surrlying of 'necessary rarticulars' to a detainee, It

admits of no discretion. It is an inalienable right in a detainee

to demand from the Minister all the 'mecessary rarticulars' and he
is obliged to furnish same.

To abandon such a right and instead to rely upon the
Chairman of the Tribunal who, at most, has only a discretion in
the matter under Gection 3¢ (6) cannot be held by this Court to
be an alternative legal remedy. The “ueen vs Leicester Guardians
1899, 208D, p. 632 is instructive,

This was a case in which the Vaccination Cfficer for the
Parish of Leicester resigned, and the office became vacant. The
guardians resolved to defer consideration of a new aprointment,
The Local Government Roard wrote asking the guardians whether
they had appointed a Vaccination Cfficer and they replied that
they had not. The Board wrote the cguardians and pointed out that
it was their duty to appoint a Vaccination Officer without delay
and calling upon them to do so, The guardians made no appoint-

ment. By Section 5 (1) of the Vaccination Act it is rendered

1€0
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obligatory on the guardians to appoint and pay a Vaccination
Officer and this Law alsc provides that the Board after the
expiration of a certain time shall have power to appoint 2 person
to be such officer.

The BRecard brought mandamus proceedings against the guardians
to compel them to make the appointment.

In his judgment Darxrling J had this to say:- It must be
rendered that this orerogative Writ of Mandamus is in the discre-
tion of the Court.’ p. 637. He further stated at page 638:

"Now I take it the kind of remedy svoken of is the kind.of
remedy referred to by Lord Ellenborough in Regina vs
Axchbishop of Canterbury where he says, "There have been
many dicta of Judges cited from none of which am I
prepared to differ, or to deny to any of them their proper
weight and authority: the result of them is in effect
this, that this Court in the exercise of it authority to
grant the Writ of NMandamus, will render it as far as it
can tie surrletory means of substantive justice in every
case where there is no other specific legal remedy for a
legal right.”" What other ''specific legal remedy for a
legal right' is suggested in this case? 1 can see none.

The legal wrong is that the guardians will not perform
their statutory duty. “hat legal right or way of comrelling
the guardians to perform that duty is there except this? There
is none. What is suggested is, not that there is another remedy
to compel the guardians to do their duty, but thot there is
another means of getting done that which the guardians have
refused to do, or something which will do as well, That is not,
however, the same thing as another 'specific legal remedy for
a legél right to have the guardians do that which the statute
has ordered them to do., It seems to me, therefore, that an
appointment by the Local Gcevernment Beard after the gunardians
have failed to do their duty is not a remedy in the sense of any

of the judgments cited., With regard to this, I should like to
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adopt the words of Hill, J. in Re: Barlow, "It is well settled
that where there is a remedy equally convenient, beneficial anc

effectual a mandamus will not be granted, This is not a rule of

]

Law; but a ruvle regulating the discretion of the Court in granting

Writ of Mandamus, and unless the Court can see clearly that
there is another remedy equally convenient, beneficial and
effectual, the Writ of NMandamus will be granted provided the
circumstances are such in other respects as to warrant the
granting of the ¥Writ.®

I would adopt these words of Darling J.

In applying these principles to the facts of this case it
is clear:-

that a statutory duty is imposed on the Minister under

Section 3% (9), to give the 'necessary particulars'.

It is no answer to the Minister's failuvre to do so by saying,

'go to the Tribunal'. This would not be a 'specific legal
remedy for a legal right'. It is not egually convenient,
beneficial znd effectval,

Implicit in Regulation 39 (9) the detainee has a legal
right to have the 'necessary varticulars' from the Ilinister.

She has no such right in the Tribunal urder Regulation 39 (6).

It also follows that a specific statutory duty is imposed
on the Minister to surnly the 'necessary particulars' and
mandamus will run to ensure that this duty is carried ocut if the
Justice of the case warrants it, as there is no other means
available of obtaining justice.

I am also of the view that the intendment of Secticn 39 (9)
ie to put the detainee in a position to prepare her case $o
sie may be able to present it to the Tribunal.

It is the detainee who has to lead evidence before the
Tribunal to show cause why she sbould not be detained. How is
she going to commence, if, as Mr. Ellis suggests, she goes to the
Tribunal to get 'necessary particulars?',

Nothing in Section 39 (6) stipulates anything about

-~
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'necessary particulars'. This can come only from the Minister
under Section 29 (9) who must furnish same. The Chairman of

the Tribunzl under Section 39 (6) has a discretion a2s the cnse
proceeds to furnish the detainee '‘such rarticulars' which in his
opinion is sufficient to enable her to present her case, Thig
must relate to some element in her case that may arise ex
improviso and cannot mean that she shiould go te the Tribunal to
get 'necessary particulars' in order to yrerare and present her
case, Under the Regulation it is OINLY the Minister who must
suprly 'necessary particunlars'.

Again as Mr, Hill pointed out, what is detainee's position
if a request is made of the Tribunal for ‘particulars' and it
is refused? She would have to return to this Court and hope
by Mandamus to secure the information providinc that it is
available to the Tribunal,

I would, therefore, hold that this Court could not sanction
2 detainee's constituticnal right being subordinated to the hore
of a favourable resyponse from some other Tribunal whose Chairman
is vested with a discretion.

One other point made by Mr, Ellis warrants comment, In
urging this Court to refuse mandamus cn the ground that applicant
can go to the Tribunal and get the particulars he suggested that
consideration should be given to the fact that under Section 15
(7) of the Constitution the Minister is not obliged to accept
a favourable recommencation if given by tie Tribunal,

I am of the view that thie cannot be part of the considera-
tion of this Court and is wholly irrelevant in any decision to
grant or refuse mandamus.

The Constitutional provisions establish an independent and
impartial Tribunal to review detentions., This Zribunal is
entirely divorced from tire Bxecutive and is a constitutional
safeguard for any detainee., Its function is, in essence,
judicial, and not rolitical. If havino reviewed a cdetention

the Tribunal made a favourable recommendation, the NMNinister



- 30 .

> S
must have regard to such a recommendation; and ™lthough not
obliged to act in accordance with any such recommendation the
ultimate sanction, if any, will e volitical; and Farliament =
may seek answers from the Minister in this regard.
(vj This, however, cannot be justification for tixis Court to ~ ~
| disregard thec plain and imperative safeguard structured into the
Emergency Fowers for the vrotection of the citizen. This
Court is obliged to give effect to such a safeguazrd, therefore,
I reject Mr, Ellis' submission.
e come now to deal with Mr, Ellis' submissions (3) and
(4):-that the Minister in exercise of his discretion refused to
give the names on the ground of public interest i.e. in that
(:\ : they are:-
(a) informers =znd
(b) on the ground of Mational Security i.e. rublic safety.
I shall deal firstly with the legal cituation in regard to
the application of the Principles of Public Folicy.

THE LAW - PURBLIC POLICY

The basic rrinciples of the law relating to Crown Frivilege
are toc be found in the orpinion delivered by Viscount Eiren in
C 'Duncan v Cammell Laird 1042 A.C. 624,
The law as there stated may be summarized os follows:-
No matter whcether the Crown is or is not a party to
the proceedings - documents otherwise relevant and
liable to rroduction rust not be preduced if the
rublic interest recuires that they should be withheld,
This test may be found to he satisfied eithier -
(a) by having regard to the contents of a particular
\¥/> document
(b) by the fact that the document bhelongs to a class
which, on grounds of yublic interxrest, must as a
class be withheld from ¢roduction,
For this purpose the sole arbiter of the nublic interest was

tc be a Minister of the Crown., If the objiection to the production
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of a document were taken by a Minister after personal scrutiny
and in the proper manner and Fform his affidavit or certificate
that its production would be contrary to the public interest had
to be accepted by the Tourt as conclusive. A Court was not
entitled to inspect the document in order to determine whether
there is any reascnable greound for the assertion that its pro-
duction would be conirary to the public interest or Xor any
other purposes. ZExamples of situations in which a Minister
could reasonably chject to disclosure were where disclosure,
wrould be injurious to'f,

(2) MNational Defence

(b) or to good dirlomatic relations

(c) or where the practice of keering a class of documents

secret is necessary for the proper functioning of
the vublic service,

A particular iliuctration of this last ground of objection
was ''that the candour an¢ completeness of communications with
or within a public department might be prejudiced if they were
ever liable to be disclosed in subseguent ligigation®,

See Duncan vs Cammell Laird, 1942 AC G742,

The rule as to conclusiveness of the responsible Minister's
objection extended to the disallowance of oral evicdence with
respect to the contents of documents concerned,

Although it has been accepted tihat the Duncan’s case was
properly decided on its particular facts (i.e. the documents
which the Admiralty sought to withhold from nroductiocn included
blue-prints of a new tyre of submarine, and the prcceedings had
been instituted in war time); the broad prorosition enunciated
in this case has been criticised i.e. Ythat a I'inicter by
virtue of his ipse dixit, could made an unreviewable pronounce-

ment excluding relevant cvidence merely because, in nis opinion,

f

it fell within a class of document which it would be contrary
to the public interest to disclose in Court. The Zourt it was

over . . .
asserted, had fallen/backwards in their desire not to embarrass

16
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the Executive provided that a Minister rerformed the suitably
elaborate ritual beforehand, he would be allowed in substance
to do as he thought £it. The interecsts of the ligigants, and
the public interest in securing the due and the nanifestly
impartial adrinistration of justice had thus been subordinated
to executive discretion subject only to extra legal checks and
2ll this in a case wiere a general abdication by the Tourts had
been unnecessary for a decision (see Smith's Judicial Review
of Administrative Action 2nd Edition p. GOl).

The Commonwealth Courts have never suffered this disability.

In the case of Robinson vs Scutl Australia (I7C. 2) 1931
AC 704 the Privy Council had held that the Courts DID HAVE a
reserve power exercisable in exceptional circumstances, to call
for production of documents for which rrivelege had been claimed
and after inspection of the documents, to disallow the claim if
it were clearly unreasonable. (This decision was disapproved
by the House of Lords in Duncan's case),

The Courts in a number of Comnonwealth jurisdictions were
rersuaded that the rule in Duncan's case imposed an undue
restraint on tie role of the ‘udiciary. In Scotland, Canada,
MNew Zealand, Australia, Jamaica ané cther Commonwealth countries

he undualified proposition laid down in Duncan's case was
rejected and residual rower tc over-rule the claim of Trown
Frivilege was reasserted. See ibid p. 604. See cases in
footnote p. 604),

Cf course the jucgments of the Frivy Ccuncil are binding
on us althcugh in some cases they were given in cases coming
from another jursidiction; as the issues of law and these cases
are the same. (See Fatuma RBinti Mohamed, Rin Salim Balhshuwen
v Mohamed Bin ESaliw Bakhshuwen 1652 AC 1).

However, in Allen vs Zyfield lMo. 2 1964 7 WIR 69 at 71
the situvation was resclved beyond coubt irn this jurisdiction.
This was a case in which o clainm of privilege was asserted

by the Minister of ZEdvcation in respect of the production of
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certain decumente set out in a subpoena duces tecum and in a
notice to zroduce was made in two certificates signed by the
applicant as Finister of Education. The Court rejected tre
claim of rrivilege an¢ oxrdered that the docurents be produced

for inspection as prayed.

P ’

The matter was apprealed and in the course of his Judgment,

Duffus ¥, said:-

"It is thought thiat little argument could be prroduced to
show that the local Courts are not bound by the decisions
of the Frivy Council. However we have listened to very
interesting arguments on botli sides,

We desire to rronounce that thids Court is bound by the
decisions of the Frivy Council and that this Court whilst
bound hy the decisions of the Frivy Council, are only
too glad to accent the authority and decisions of the
House of Lords, BRut where there is conflict, regretfully,
between those eminent high Judicial authorities, this
Court however is bound by the decisions of the Frivy
Council.

“onsecuently we are bound by the decision in the Robinson
case, Clearly in Robinson v the State of Zouth Lustralia
No. 2 (1931) AC. 704, the ¥Frivy Council had declared that

the Court had always in reserve the power of inspecting

deccuments in oxrder to determine whether the facts discover-

able by their production would be prejudicial or detrimental

to the public welfare in any contestable case. BEgually,

L

clearly in Duncan v Camrell Laird (2) the House of Lords

had held that the objection tc roduction ~orted by

such an afficdavit in wroper form sworn to by the political

head of the department concerned was conclusive, The
House of Lords had thus clearly rxejected tre earlier
Frivy Council i roposition of law. Nevertheless we are
bound by the decisicnt of the Frivy Council’,

S0 in Jamaica privilege cannot be upheld merely upon the




- M
the Minister's ipse dixit, It ic reviewable by the “ourts. It
is therefore guite unnecessary teo review tlhe several English
authoritites cited but out of respect for the industry, detailed
and interesting submissions made by both Counsels, I believe the
Court should refer, briefly, to two cf these, However, the
English authorities cited in this case are not hinding on this
Court and are merely of a persuasive nature, The illustrate the
development of some flewxibility in the aprroach of bhoth the
Executive and Judiciary in the mitigation of conclusiveness by
virtue of the lMinister's ipse dixit which unguestionably can
give rise to injustice; and a final resolution of the situation
in harmony with that obtaining in the Commonwealt!,
GROSVEITCR HOTEL, London Ho. 2, 1964 3 W.L.R., p. 992.
This case concerned an arpvlication for a new lease and the
objection to production of documents was based on the fact that
they related to the formulation of the policy of the IMinistry
cf Transport and ought not to be produced because procuction
of documents of that class would inhikit candour anon~s civil
servants, Ilo order was macde for yproduction in this case as the
Court of Appeal did not consider it necessary in the interest
of justice. The members of the Court expressed slightly
differing views but the judgment may be summarized thus:-
That the Court have an over-riding power to over-rule a
claim which it does not consider to be made in ¢good faith.
The Minister's objections based on the contents of a
particular document or its membership of a class of
documents concerned with national security cor dirnlomatic
relations will bc treated as final, ¥Where the objection
is based not on contents of a particular document but on
the documents membership of a2 class, disclosure of which
may affect adversely the smooth running of the public
service, the Court may insrect the docurent and in a
proper case over-rule the Minister's objection provided

however that the objection is taken in the proper form.
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Then there is the case of Conway v Rimmer 1668 AC 910 in
which all the relevant authbrities viere reviewed in th
of Lords. Viscount Zimons dicta in Duncans' case wac finally
rut at rest. It over-ruled the broader proprositicn laid down
in Duncan's case and the law in England is now the same as the
Commonwealth countries i.e. the Court has the power to review
Crown's Claim to Frivilece.

How does the law affect proceedin~s such as this matter
under review? Are these criminal or civil nroceedings?

Was Crown privilege ever apnlicable to criminal proceedings?

The Duncan's case was clearly confined to civil proceedings.,
Lord Simon saying that: "The practice as aprlied in criminal
trials where an individual's life or liberty nmav he at stake
is not necessarily the same."

In the Conway vs Rimrer case, Lord Reid in his Jjudgment at
rage 1006 made reference to the statement by the Lord Chancellor
outlining areas in which Crown Frivilege would not be claimed.
The Lord Chancellor stated: "We propose that if medical documents
or indeed other documents are relevant to the defence in criminal
proceedings, Crown privilege should not be claired,” “Zontinuing
Lord Reid said, “"The only exception specifically mentioned is
statements by informers’,

The Courts, however have aprlied the doctrine of —ublic
rolicy in relation tc disclosure of informants ox information.

In Marks vs Beyfus 1890, 25 L.R., 22D p. 494 it was held that
a prosecution instituted or carried on by the LDirector of Fublic
Frosecution is a public prosecution 2nd the Director of Iublic
FProsecution if called as a witness at the trial oxr during any
proceedings arising out of the trial is entitled to refuse to
disclose the names of Tersons from whom he has received informa-
tion and the nature of the information received unless upon the
trial of a prisoner, the judge is of opinion that the disclosure
of the name of the informant or of the nature of the information
is necessary or desireble in order to show the v risoner's

innocence.
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Lord Esher's M.R., judgneni in Marks vs Beyfus is o
particular significance. 71 quote from the Judgment at page 498,

"Jhat then is the rule as to the disclosrue of the names

of the informants, and the information given by them in
the case of a public prosecution? In the case of A, G. Vv
Briant Follock C. 2, discussing the case of Rex v Hardy
says that on all nands it is agreed in that case that the
informer in the case of a public prosecution, should not
be disclosed, and later on in his judgment, Follock C. EZ.
says, '"The rule clearly established and acted con is this,
that in a public prosecution a witness cannot be asked
such questions as will disclose the informer, if he be

a third person, and we think the principle of the rule
applies to the case where a witness is asked if he himself
is the informer. Ilow this rule, as to public prosecutions
was founcded on grounds of public meclicy and if this
prosecution is a public rrosecution the rule attaches.

I think it is a public rrosecution; and that the rule
aprplies. I do not say it is a rule which can never be
departed from, if vpon the trial of a person the judge
shculd be cof opinion that the disclosure of the name of
the informant ic necessary or right in order to show the
prisoner's innocence, then one public rolicy i in

conflict with another public policy, and that which says

that an innocent man is not to be comdemned when his

innocence can be proved is the policy that nmust prevail,

But except in that cace, thig rule of rublic volicy is
not a matter of discretion; it is a rule of Law and as
such should be aprwlied by the judge at the trial who
should not treat it as a matter of discretion wiether he
should tell the witness to answer or not.'
Again Regina vs Lewis JJ exparte, Home Secretaxry 1972
3 W.L.R. p. 278, Lord Reid in his judgment at p. 283 said:

"It has long been recognised that the identity of Folice
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informers must in the public interest be kent secret
and the same considerations must apply to those who

'y

volunteer information to the board., Indeed, it is in

absolute secrecy.'

It will be seen, therefore, that a long line of authorities
seek fo protect the identity of informants in the public interest,
provided it does not out-weight the public interest in seeing
that justice is done to : ersons charged with crine.

As to whether the present proceedings can be viewed in the
same light as criminal proceedings, we only have to examine the
real situation of the apnlicant to conclude that these proceedings
may be described for purposes of applying the rules as being
analogous to criminal proceedings.

There can be no guestion that these entire rroceedings
affect the liberty of the subject. The applicant is cCetained
under the Emergency Requlations and will remain so. ier only
oprortunity to regain her liberty is if she succeeds in obtaining
from the Tribunal a favourable recommendation that her detention
should cease., The Tribunal's proceedings are, in escence,
quasi judicial proceedings; and its status, is ncot quite, dbut
is comparable to a Court of Law. Its constitutional genesis
ensures that it is an entity separate from, and independent of,
the Executive; and the Tribunal is required to give detainees
who come to it a fair hearing.

The fact that the IVinister may ultimately disrecard a
favourable recommendation from the Tribunal cannot be given
cognisance by thie Court a2s a consicderation in examining the

evidence to determine the balance of rublic policy in favour

of the crown or of the avplicant.
The only concern of this Court must be to see if the
persons to whom the detainee is alleged to have issued firearms

are held on the one hand to be informers ss Mr, Ellisc contends;

and, if they are found to be informers whether public policy

i,
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insists that the disclosure of their names be protected or
whether public nolicy demands that these names be revealed in
the interest of justice; and alsc whetl:er non-disclosure of
the names should e urkeld on grounds of public safety.

Q\~> We come now to consider this asrect of the case, Ihaving
regard to the legal situation outlined above.

We must, therefore, examine the reasons given by the

Minister for his refusal to givé the names of those rersons:

THE EVIDEMNCE

(1) The detainee's Attorneys-at-Law by letter exhibit 4
dated 19th August, 1976 to the Minister requesting
prarticulare poragrarh (i) requests the names of the
persons. The Minister's rerly exhibit 5 dated
3rd September, 1676 ic as follows:-

(1) cannot reveal names of persons at this time.

(2) Detainee's Attorneys-at-law's second letter, exhibit
6 at paragraph (i) repeats the recuest for the nanes
of the wmersons. The Minister's reply, exhibit 7
dated 15th Geptember, 1676 is as follows -

(w\ (i) 'These mersons do nct wisch to have their names

e

revealed.'

It is clear that ur to this stage the Minicter is not
claiming non disclosure of these names on the ground of nublic
interest; he is merely conforming with the request of the
persons not to reveal their names.

(3) The Minister filed an affidavit dated 29th October,

1076.
(:?y I shall deal with this under a separate heading.

It is my view that the answers of the Minister as contained

&
@

4

=)

in exhibit 5 (cannot reveal names of rersons at this time) an
in exhibit 7 (these percons do not wish to have their names
revealed.) merely indicate a desire on the part of the Minister

to honour the request of the persons for anonymity.

Commendable as this sentiment may be I am of the view

172
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that it cannot, by itself, be relied upon to defeat the clear
constitutional rights of tre detainee to be given the 'necessary
particulars' in conformity with Secticn 26 (9) of the Regulaticns.

I hold that these names are 'necessary particulars' and
the Minister would be cbliged to surrly these names if reliance
was being placed on tl:ese grounds for refusal i.e., the Minister's
answers in exhibit 5 and exhibit 7.

The Minister refuses to give the names also on the ground
of public policy in that it wac not in the national interest.
This arose on the basis of affidavit dated 29th October, 1¢76
and filed by the Minister on lst November, 1976.

This comes now to be examined,
EVIDEMNCE

The Minister deroned in his affidavit that he is the
Minister of Gowvernment charged with the subject of National
Security and the administration of the Emergency Powers Regula-
tions of 167635 and as such he receives confidential rerorte
and informetion from responsible persons whose duty it is to
investigate the activities of rersons wiose behaviour gives
reasonable grounds for suspecting them to be acting ox to have
acted in prejudice to public safety. That he has receilved
certain confidential reports that the aprlicant was associated
with one Feter Whittingham in issuing firearms to unauthorised
persons and that these recorts were incoryporated in particulars
under Section 2¢ {9) of the Regulations and served uron thwe
applicant. 7That on 3rd September, 1976 in answer to arplicant’'s
Attorneys for further particulars the said Attorneys were
advised that the names of the uvnauthorised persons to whom
anplicant issued firearme could not be revealed, exhibit 5.

That on the 15th Ceptember, 1676 in answer to & further
request for further vparticulars the aprlicant was advised that
the persons to whom the aprlicant had dissued firearms Jic not

wish to have their names revealed, exhibit 7. That he ve

®
g

[

no particulars as to the names of the persons who received
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firearms from the arrlicant previously in the interest of the
public safety, Ffurther, that he was reliably informed and
verily believe that any disclosrue of the names o7 tl'e persons
ie likely to be injurious to the physical safety of those
<;”T persons, That he refused to reveal the names in the exercise
of his discreticn as to what is good for the public safety.

It will be seen that the affidavit refers to and encompass
the previous corresrtondence, exhibit 5 and exhibit 7 between
the Minister and applicant's Attorneys and in this affidavit the
now advance other reascons for his refusal tc disclose the names
of the persons.

NINECRMERG '

< 3 Mr. Hill on this roint submitted:
(1) That the nature of the constitutional right given
applicant in Section 3¢ (9) dic absolute and uncon-

ditional and so the Minister must produce the

mecessary particulard to enable arrlicant to wresent

her case tefore the Tribunal,
(2) 1If one comes to aprly consideration of -ublic interest

to that right then one must consider that the legis-

(\jz lature hac already taken into consideration all the
factors that may be contained in the ohrase public
interest becauvse the right given by Regulation 3¢ (9)
is contained in the Emergency Fower Regulaticns
which themselves flow from the exemptions contained
in the constitutional rrovisions which confers full
constitutional rights on the applicant in the
fundamental rights chapter of the constitution and

[wj her detention is deemed to bhe in the public interest,
so having susnended her rights by virtue of the
exemptions the legislature must have contemplated
that notwithstarnding the consideration of public
interest she should get the necessary particulers

to enable her to rresent her case., That the
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legislature <id not add in Regulation 39 (9) words
such as fsubject to the Minister's view &5 to whether
it is in the public interest to give the 'necessary
particulars,'!

He further submitted that all the prerogative Writs
originated for the exnrecs purpose of doing justice and this
is the nature of Mandamus,

That this is the position here as there ic no other
remedy available which can require the specific necessary
information be given.

Mr, Hill further submitted that the Court should not
lose sight that the provision was intended tc cive effect to
the rules of natural justice and to provide a2 1imited constitu-
tional protecticn for the apnlicant i.e. to give the applicant
a fair opportunity to wiesent hexr case before the review
Tribunal thus enabling er to correct, contradict or rebut,

By calling witresses any relevant statements prejudicial to
her with a view to her obtaining a2 favourable recommendation
from the Tribunal. That the reguirements relatinc to the
discretionary natuvre of Writ of Mandamus are clearly circum-
scribed by authcrity and common sense.

By the Court

Mr. Hill was asked by the Court if having regard to
Minister's renlies in exhibit 5 and 7 and Minister's affidavit
the rersons to whom it is alleged the applicant handed illegal
guns were not informers? He replied, 'No, they are not informers',
He submitted that answers in letters (i) in exhibit 5 and
7 do not indicate that it ic informers to whom the gune were
given. That nowhere has the Minister stated that his informants
are the persons who get the guns.
That from the remlies given by the Minister in the letters
the inference cannot e drawn that they are informants.
He stated that the IMinicter's replies under (d) in th

letter dated 3rd feptember, 1976, exhibit 5 shows that the

p -
{?%TD
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Minister is not treating the persons inlka) and (i) as being
the same persons,

That it would be a strained and unwarranted inference
that rersons mentioned in (a) and (d) are NCT the same category
of werson béing mentioned in (i) as the Minister would.say in
(i) what e said in (a) and (d).

He further submitted that even if the cuestion of the
identity of informers arose this would not be a bhasis forx
denying Mandamus, because in a case where the mrticular charge
ic of giving firearms tc unauthorised persons if the argument
being put forwarc ic that the veil of informant is naterial
concideration then there could never be compliance with
39 (9) and it might as well be said to be nonexistent having
regard to the nature of tle Tribunal, the way in which.the
Emergency Fowers have been structured, the powers given the
security forces in relation to protection of veople; all cof
those things are already taken care of in the scheme that the
legislature puts dovn when they made these powers mandatory.

Public Policy does not arise. It is nowhere raised in
the affidavit what the lMinister says is about Fublic Cafety.

Fublic folicy as aprlied in the Marks' case as to the
identity of informers is not necessarily the same as public
interest in the context of the safety raised in paragrarh
7 of the affidavit.

Fe subritted that they are not asking for names of
informers but of wercons who can be described as witnesses.
If the witness and the informer are the same person, the nane
of the witness would have to be given but what could not be
told or allowed tc be told is that that witness wasc alsc the
informer. This would be in accordance with IMarks' case and
the ~ualification and the Tublic Folicy cuestion as in the
Mark's case do not arise as they are not asking the Court to
direct the Minister to give the names of inforners.

He further submitted that where the right of the aprplicant

9L



seeks to enforce is the performance of a duty of a rublic
character which cannct be enforced at all if Mandamus is refused
and the duty to be performed are only Ministerial the issue

of the Writ is NOT DISCRETIONARY.

ey This applies to this case. Minister is obliged to give |
the information. It is ministerial and Mandamus nust be
ogranted - no discretion.

Fublic Folicy dictates that Mandamus should issue.

Mr.

(1)

(;) (2)

-

Ellis submitted that:

-3

Mr. Hill's argument that these persons were not

|
informers cannot be maintained. He subritted that |
no police were present and that it is obvious that 1
if persons are found with guns and members of the
Security Forces which apprehended these persons were
not present when they were placed in possession if

it is alleged as in this case that the applicant

gave those persons the guns it needs no mental
exertion to say that the informants in that case

were actual recipients or the persons found with

the guns.

That a witness (and in this matter the Minister is
included as he is a potential witness and he has
given evidence) may not be asked and if asked will
not be allowed to state facts or produce documents
the disclosure of which would be to the prejudice

of the public interest, and accordingly even if

there is a necessity for disclosure if such dis-
closure would be prejudicial to the public interest
disclosure should be disallowed.

That unless it can be shown clearly and truly

that it is necessary to the investigation of the
truth that the name of an informant should be
disclosed the Court should be reluctant to orxder
disclosure since there is a rule universally accepted

because of its importance to the public for the
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detection of crime that those persons who are informers
and who facilitate in the detection of crime by
information should not be disclosed.

That the Mirister has to rely upon information and

sclosed then information

tads

should theix identities be 4

would dry up. That Tublic Tolicy dictates that

informatiocn of informants bhe treated with con-

fidence as well as their identities.

He further submitted that the decision of the lNinister

not to disclose the inforinants! names is a ministerial decision,
His duty is not to dive all vparticulars but mecessary particularst
His duty is not to determine any issue between the interest

of Fublic Administration and the interest of -Hdustice., His

duty is merely minicteri with all the considerations of
rolitical rolicy as distinct from a judicial duty, since he
in this sense exercise a ministerial duty acccrranied by
consideration of public policy re is answerable to Farliament
rather than to the Tourts for the exercise of that duty.
That this is so having regard to the state of emergercy,
consecuently strong reliance is being placed on public policy,
He further submitted that Court must lcok a2t the Emergency
Regulations and in the reasons for the declaration of State
of Emergency and relate the application to it. That judicial
notice shculd be taken of them and further Minister lias no
competence  to disclose neme of informer if he is a third

person.,

Finally he submritted that the point that Minicter IMade llo

Express Mention of Informers cannot stand.

That from the authorities and particulars or history of
the matter the parties seeking protection ¢f non disclosure,

no one expressly said they were seeking the rrotection hecause

4]

they were informers, It is the Court in all the cases which
deduced and used this « that they were informers.

It is usual to exclude the name of an informant if asked
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in criminal proceedings as a matter of rublic wolid&w
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It is clear, however, that Lord Bsher is wlainly of the
6pinion that the names of the informant should be disclosed
in a criminal case ’f disclosure were necessary in the interest
of justice. 'See Marks vs Reyfus 1890, 25 NQRBD 497, See also
1656 CLR p. 10.

Mr, Ellis submitted that the names are those of informers
and Mr, Hill submits that they are not. I shall deal with
this now.

THE EVIDELICE

A detailed examination of the evidence, reveals:-
Exhibit 3 reads:-
<;1 "It has been reported that you have bheen cver a ccnsider-
/ able period of time and up to the 11th March, 1976
associated with one Feter Writtincham in the illegal
issuing of firearms to unauthorised persons, Ithas
also been reported that you have actively associated
with the aforesaid Feter Whittingham in other activities
rrejudicial te the public safety.”
It is my view that this report does not reveal whc is
Q~) the Minister's informant.
The further particulars requested by aprlicant reads;
in exhibit 4 and exlibit 6 paragraph (i):
"The name or names of the persons to whom illegal
firearms were allegedly issued by ocur client and the
location of these firearms at the present time,"”
The replies of the Minister read inter alia., Exhibit 3
raragraph (i) ‘'cannot reveal names of rersons at this time.
<_> Firearms are with the Cecurity Forces,' and exhibit 7 raragraph
(i) "These persons do not wish to have their names revealed,™

L |

Can it be said having regard to the information made

available tc the aprnlicant in exhibit 3, exhibit 5 a2nd 7
raragraph (i) that tl.e nersons whose names are reouested have

been identified either explicitly or inferentially as the

q94
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Minister's informants?

I would submit ne. It seems to ne that nothing on the

face of the information revezled can bhe n¢ld to identify these

persons as ihe Minister's informants.

Not even in his affidaviti does the Minister aver that

these rersons were his inforrvants; indeed, in maragrarh 3 of

his affidavit the Minister positively icdentify s

informants

and if one compares paracgrarh 3 of the affidavit and raragrarh

(d) of exhibit 4 (letter of request for particulars

19th August, 1976); which reads:

dated

"(d) What evidence is in your possession indicating that

the said Feter Vhittingham was involved “n the

illegal issuing of firearms to unauvthiorised rersons

and also activities prejudicial to the public

safety, '

The Minister's reply in exhibit 5 reads:

(d) ‘'Confidential information from responsible persons

whose duty it is to report to the I'inister on such

matters., '

In exhibit 6, letter of request dated 6th Zeptember, 1976

reads:

""(d) Who are the responsible rersons whose duty it is

to report to the Minister?!
Minister's reply in exhibit 7:
(d) "The responsible persons whose duty
to the Minister are members of the
In effect what thz Minister is saying is

(a) The rerorts he received

(b) The confidential informaticn he received,

it is

tc revort

fecurity Forces.V

all emanated from the menmbers of the Security Forces. These

are the informants. FHow then can one say that on this evidence,

the names of these persons are the nawmes of informants.

I hold that they are not informante and t

justification for holding on this evidence tha

] ) V0

here

can be no

t they are



informants and I so rule,
We come novi to concider the guestion of lMational Sccurity.

Mr, Ellis submitted

That the Minister is charged not only with ¢iving particulars

but ke is also charged with that in giving particul=rs he does
not put in reril the safety of other persons.

That he is charged with the duty of National Security
and his respensibility is to thoce who give confidentizl
information to the Minister.

He further submitted that the IFinister can say e is not

answering at all or give any varticular if it is in the dinterest

of National Security. hat as IVinister of IMational Security

s

he is not only in charge of detainees - lhe must have o measure
of discretion which he nust exercise for the comnon good. If

Minister says it's National Jecurity then that is the end of it.

It will be seen thiat on the state of the authorities

the Minister's statement is not final and conclusive as

(W]
ox
@
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Mr, E1lis submitted. This Court's powers may best be descri
in the speech of Lord Reid in Ccnway v Rimmer mage 1014 H and A,
"I would therefore propose that the fouse ought now to
decide that Zourts have and are entitled to exercise

A

a power and duty to hold a balance between the public
interest, as expressed by, a Minister to withhold
certain documents or other evidence, and the public
interest in ensuring the proper administration of
justice."

I adopt these words,

Lord Reid further stated p. 1015 A:

"That does not rmean that a Court would reject a Minister's
view: full weight_must he given te it in everyv case and
if the Minister's reasons are of a character which
judicial experience is not comretent to weigh then the
Minister's view must prevail. But experience has shown

that reasons given for withholding whole classes of

00
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docurents are often not of that character.”

fada

It is in tiis Xigit tlot the Vinister's affidavi

construed.

In evamining tho Miricter's afficavit

to be injurious to

that he refused to
diccretion as to what ic good for rublic safety,

That in effect the l'inister is saying 5 that 17 th
of these teomnle ares discloced they are lilely to e atiacked,
Irjured or %illed and it g ‘n <he rublic intereast that this
likely evert should Tn —reventad by non-disclosure.

The Trivilege clzinmad by the Vinister is not Zn tha nature
of injury that would de nrave infuvrv to the nation i.e. the
effects of it could cause a viar, or the disrurtion of dirlo-
ratic relaticns, or the cisclosvre of state secxrets in a

rolitical sense.

What it hag baldly ~ut is the —ossibility of ‘niury te

In ris affidavit the lMNinigcter doesc not say why srch a

There is nothing in the affidovit Ffrop icl this Tourt

can conclude zs to .7 thic should De so.

affidavit
the IVinister deponed that Te was informed and verily Deliewve
that any disclosnre cf the namas of the versons it 1lilzly to
be injurious te tleir vthvsical safety. 1t seers te re that

o

the afficdavit merely states that that 1s the Minister's view,

t is clear that 1t ¢ so forrunlated in the Telief th

:_h
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s conclusive,
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on this roin
A8 I have saild h=fore the Law is not so,
In the vwords of Lord Teid ir the “onwav v Rimmer case 2%

ragd 1005 A he statec:-
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"It is universally recogniced that here there are two

inds of —ublic interest which mey clag ..

.,

rublic interest th

Justice is to he done.

the natuvre of the iniurwy

to the naticon or

ruvhlic service is of so grave o

character that no cther !

‘nterect, public cox ~rivote

can be allowe? to ~revail over it., Ulth

sugcl. cases Lt would e rrover to say, 25 Lor? Ciwvon

did, that to order wrodustion of tle

Juestion would —ut the Interest of the state in
Jeorardy. But there are vany cother cases wiere the
wossible dnjury to the Tudlic cervice g iwuch less oand

the rudlic “ntersste involved., 1 do

Lord &imon really mzant that the smallest srobability

of injury to the public service rust alunys ouvtweigh

the gravest Fruvstration of the adwrinistration of

Justice,

Accorcingly, let us ewamine tie coreting Znterests

involved; on the one

informetion and helief that disclosvre of the rarec s likely

to He injurious to the vhysical safety of those —ersons

-

It is obviocuse thrt tle s roceedings before tle Tribunzal

~ublic have ne access thereto. The

is undergoinc detention in circumstonces wihere herx
novenents, centact with visitors etc. are circurscrited, IL,e.

el

trhey are monitored an< subject to scrutiny, whi

nexrmally exrecte interzct of securitv In any centre

<

of detention., It svrely cannot be suggested that ar-

“..I

ant's

i
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)
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Ltterneys would wass on thic information to unauthoricsed

g

Tersoens, In other words, sle 1s in no —os

Ltion to TLoS on

this information to vraouthorised vtersons; so tie ¢ ances of

There are the

afforcded to personc <etained under 2 Ctate of Brergency.
Under section 15 of <t

Towers Rggulations Cecticn 2¢ (G); the ircerative cbligatior

Lex)

o

o the linister to frxnlcl: the 'necessarw —artliculars!' t
enzdle the det:inee to “resent "er cmse fo tre Tribunal; n

accdition, the view I Iold tlhat this indforration o o 'necessary

crrticular! to enrhle thz detainee to ~resent Ten crse. 1 oar

of the viey

in balsncina tie com2tine Tublizc ‘nterects

evidenne 7 ¢t rust be rrodvcoed i Tusilice is to
be done nust mrevail ~nd T oco Lold,

I would trerefore oxder trhat tie order risi T2 rade

absolute.

) WV A

wetrsted by tle with-
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Malcolm, J, :
I need not refer to the facts as they have been fully
stated already.
o
Q\J) The questions that fall for our determination are:
(a) Is the information sought by the applicant
necessary particulars to enable her to present
her case to the Tribunal?
(b) Can the Minister in the public interest refuse
to supply the particulars asked for?
Mr. Hill, Attorney for the applicant, submitted that
B without these neames, she would be unable to prepare and present
her case to the Tribunal, It was his view that the particulars
sought were necegzary and that the Minister was obliged to dis-
close it. The Minister, he submitted, had no discretion in deciding
disclosure
wha@ﬁhe would or would not make in giving the particulars.
Mre. Bllis agreed that Reg. 39 (9) places some duty on
the Minister but lie said that that duty was one of imperfect
obligation. He could not see the necessity for the applicant to
(:5 know the names of the persons to whom it was alleged that she gave
firearms. 1In any event, he submitted, under sec., 39 (6) of the
Regulations the anplicant could go before the Tribunal and the chair-
man could furnish the particulars sought seescaoes
It is my view that on the peculiar facts of this case and
in the light of the charges made against the applicant the infor-
mation soupght are ‘necessary particulars' within the meaning of
sec. 39 (9).
<;;) Now, to the second question posed, The Governor-General
declared & state of emergency because he was satisfied "that action
has been taken and is immediately threatened by persons or bodies
of persons of guch a nature and on so extensive a scale as to be
likely to endenger the public safety and to deprive the community
or a substantial portion of the community of supplies or sérvices
essential to life., ™

Gunimen stallked the streets by day a. d night and the

))Uﬂroiam‘ /..oooou-oo
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incidence of gun-crimes soared to alarming proportions. It is
against this backeground that we must dispassionately view the acts
and utterances of the lMNinister.

In Liversidge v, Anderson and another Zi94}7 2 A.B.R.
Viscount Maugham at pe 344 said:

i The appellants' counsel truly say that the
liberty of the subject is involveds They refer
in emphatic terms to Magna Carta and the Bill
of Rights and they contend that legislation
dealing with the liberty of the subject must be
construed, if possible, in favour of the subject
and against the Crown seescsscsocssscessnsnsses
I hold thet the suggested rule has no relevance
in dealing with an executive measure by way of
preventing a public danger when the safety of
the state is involved. The language of the act
showg beyond a doubt that defence regulations
may be made which must deprive the subject 'whose
detention appears to the Secretary of State to
be expedient in the interests of the public
safety! of 211 his liberty of movement while the
regulations remain in force. There can plainly be
no presumption applicable to a regulation made
under this extra-ordinary power that the liberty
of the person in question will be interfered with,
and ecually no presumption that the detention
must not be made to depend (as the terms of the
Act indeed suggest) on the unchallengeable
opinion of the Secretary of State, ©

At. p. 346, Viscount Maugham proceed thus:

It is obvious that in many cases he will be acting
on information of the most confidential character,
which could not be communicated to the person
detained or disclosed in court without the greatest
risk of prejudicing the future efforts of the
Secretary of State in this matter and in like
matters for the defence of realm. ©

Lord Wright at p, 375 of the said judgment had this to say:
i The regulation places on the Secretary a public
duty and trust of the gravest national importance,
As T understand the regulation it is a duty which
he must discharge on his own. responsibility to the
utmost of his ability, welghing on the one hand
the suspect's right to personal liberty and on the
other hand the safety of the state., ™
The case of Duncan v, Cammell, Laird and Company 119427 A,.C,
Pe 624 is of much assistance on the guestion of disclosures which are
injurious to public interest, It was here held that a court of law
should uphold an objection taken by a department called on to produce

documents in a suit between private citizens, if on grounds of public

policy they ought not to be produced. An objection validly taken to

[oeesenenens
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production on the grounds that it would be injurious to public
The mere foct thot the Minister or the

interest is conclusive.
Department does not wish the documents to be produced is not an
Pro-

-
adequate justification for objecting to their production.
>

duction should only bwe withheld when the public interest would
At p. 643 Viscount Simon L.C. had this

(/

otherwise be damnified.

to say:
5 After all, the public interest is also the

\ interest of every subject of the realm. !
In the case before us, there are two competing interests.
On one side the lMinister has stated on oath that he ''gave no
particulars as to the names of the persons who received firearms
from the avnplicant primarily in the interest of the public safety?
and he goes on to say ''that any disclosure of the names of the

persons is likely to be injurious to the physical safety of the

personss’' Against this I balance the rights of the applicant and
I hold that the nced of protecting the interests of the public and

of the country must rank “as a prior obligation."

I too would refuse the application.

./ jvb
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Mr. Hilldsubmittéd yes, thaf;withoﬁt this information
there is no wa? in which the detainee could refute these allega-
tions. That once it‘is found that the information are 'necessary
particulars'.wifhin fﬁe'meaning of fection 3% (9) of the Regula-
tion, the Minister is obliged to give it, that it is not within
the Minister's discretion to decide what information he may or
may not give in supplying-tﬁe 'necessary particulars’',
Mr. Ellis on the other hand submitted that the Minister
is not obliged to give the names for the following reasons:
(1) Thaf this information does not come within the
definition of 'necessary particulars' i.e, that
the information is not necessary to enable the
detainee to prepére and pregént her case to the
- Tribunal,
(2) That the detainee should go to the Tribunal and
under Section 39 (6) the Chairman, if detainee
found it necessary and arplied, would supply the
information if in :1s opinion detainee's particulars
were found insufficient to present her case,
(3) In the Fublic Interest:
(a) In that the persons named are informers and
(b) Because of Mational Security.
Let us examine these grounds:-

Ground (1):

That the names of tle persons are not 'necessary particulars'
within the meaning of Cection 3% (9).

Mr. Ellis submitted that he agreed that Section (3%9) (9)
confers some duty on the Minister to give 'necessary
particulars':to enable the detainee to present hier case

to the Tribunal, but that that duty is one of imperfect
obligation, That some discretion comes into it., That the
Minister in giving his first set of rarticulars and further
particulars has given satisfaction under Section 39 (9).

That he cannot see the necessity for the applicant to have



