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HENRY J.A.

On July 13, 1977 having allowed this appeal, set agide the

R

conviction and sentence and entered a verdict of acquittal we ine-
dicated that we would put in writing our reasons for so doing and

our views in: relation to gértain questions raised at the hearing
I ) ‘ (
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of the 'appeal., We now do so, .
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‘ The appellant was convicted in the Resident Magistrate's Court |

for St. Andrew on an indictment containing two counts each of whieh ﬁ
, . i

charged her with doing an act preparatory to the making of a pay4l.'
ment outside the Island in contravention of section 8 (1) of the
Exchange Control Act. That section provides as follows:= : f

"Except with the permission of the Minister i

no person resident in the scheduled territo- i

ries shall, subject to the provisions of 3

this section, in the Island do any act which’ !
e involves, is in association with, or is prepara« '
tory to, the making of any payment outside {]
the Island to or for the credit of a person o i
resident outside the sachedule territories."
| ;

As originally drawn, the particulars of affonco 1n~000h1z2
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unt of the indictment alleged that:-

P

"Excapt with the pereis=ion of the Minister,
TNancy Margarits anchers3nrke, 0D AR -
; dent in Jamaica in the Island on the 2Lth day
‘ of August 1975, had in her possession (foreign .
currency) for the purpose of making a payment
outside the Island',

At the close of the Crown's case counsel for the appellant
‘moved for acquittal on the ground inter alia that there was no
proof before the court that the appellant was resident in Jamaica =

a negessary ingredient to the charges. The learned resident magis-

trate found that there was '"no sufficient proof before the court

that defendant was resident in Jamaica" but having concluded that

't

there was sufficient evidence to satisfy her."that defendant was

in the Island", she proceeded to amend the indictment by striking

out the word "resident" in eéch count of the indicthent. This

aqﬁion was apparently prompted by the submission of counsel for

fhé Cfown to the effect that for the purpose of .the offences chargeg

"it was opeﬂ £o the Crown to prove that the pefson charged either |

1was in the Island or was resident in the Island. For fhis submis=

" sion he relied on the provisions of paragraph 1 (1) of Part II of

+the' Fifth: Schedule to the Act, which are as follows:-

"l (1) Any persén in or resident in the Island
who contravenes any restriction or requirement
imposed by or under this Acte...... shall be
guilty of an offence punishable under this
Part." ‘

- Different sections of the Act impose different restrictions and

requirements, some of which relate to persons in the Island and'

others (like éection 8 (1) to peréons.resident in the Island. It 

;'éeems clear that paragraph 1 (15 while intended to apply alike to.

all these different sections is not intended to create offences in

relation to‘persons upon whom no restriction or requirementis imposed

" by or under the Act. Where a section imposes a restriction on a

person resident in the Island it does not impose that.restriction

on a person who is merely in the Island and a person in the Island

who disregards that restriction is not, by virtue of paragraph 1 (1),

'guilty of an offence. It follows that the indictment as amended dis-

closed no offence. At the hearing of the appeal counsel for the
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Crown ve}y properly conceded that the conviction on that indicte

ment could not be upheld. He, howe#er, submitted that a new

form. We did hot consider this to be a proper course to adoth
At the}end of the Crown's case the learned resident magistrate
foﬁnd that there was no sufficient proof fhat the appellant was '’
resident in Jamaica. On this finding she would have been obliged
'to'acquit the appellant on the indictment as it stood. A new

trial therefore would only be a means of enabling the Crown. to

“-it is an official document is not a public document which is

857, Winn J. had this to say at p. 872.

"It is, however, essential, whether for the
purposes of logical reasoning or for a con-
sideration of the evidentiary effect in law

between its relevance and its probative sig-
nificance: the document must not be treated
as speaking its contents for what it might
say could only be hearsay. Thus a passport
cannot say "my bearer is X" nor the air tic-
ket "I was issued to Y."

We have been referred to three cases which, it is argued,

contain dicta to the contrarye. The firsty, R v Brailsford 1905- -

2 K.B, 730 infact refers to a passport as an official document.
. ‘.l ' .

'The second, Campbell v Wallsend Slipway and Engineering Co. Ltd.

of assistances., The third, R v Governor of Risley Remand Centre,

Exparte Hassan (1976) 1 W.LeRe 971 (1976) 2 A.E+R. 123 is an ap-

plication for hnboas corpus on behalf of a Pakiastani who, having

tion o# the allegation that his entry was unlawful. - His allega=
tion was that his entry was lawful but his passport which would

have contained the entry by the immigration officer confirming

t
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trial ought to be ordered of the indictment in its original valid

Fi11.. .the: géps in their evidence. The only evidence adduced as"

of any such document, to distinguish clearly -

reported in the Times on March 17, 1977 we‘do not consider to be';

that allegation had been lost. The judgment of Lord Widgery un—‘ 

S

to residence was the passport of the appellant. A passport while =

proof -of the truth of its contents. Thus in R v Rice 1963 1 Q.Bif

entered the United Kingdom was subsequently arrested for deporta-"

doubtedly bontéins several passageé which suggest that the vali¥ -
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dity and accuracy of the relevant entry in the passport would be
. recognised upon its production. These passages, However, should
in our view be considered in the light of the particular circume
stances of the case. The executive who were alleging that the
applicant had entered the country illegally operated tﬁrough the
immigration départment a system whereby stamped entries were made
in the passports of persons who entered the country legally,
‘Such a stamped entry in thé passport of the applicént would c¢learly
have beén, as against the executive; evidence in support of hisg
claim that he had entered legally. This is, however, far different
from fhe proposition that in a criminal case‘where the Crown had te
fi rely on the accuracy of such an entry in proof of one of the ingree
t}dients of the offence charged, the mere production of the passport
*‘with such an entry would suffice., For these reasons we conclude
that the finding of the 1earned.resident magistrate on the issue of
residence was correct and that the‘applicant was entitled to an ace
quittal at the close of the Crown's case. A new trial would not
therefore be justified even i% defence counsel had not, as he didi
rested on his submissions,
We turn to the ground of appeal our decision on which may,
we are told, affect a number of pending appeals although in the
event it has not been necessary to the outcome of this appeal.
This relates to the fiat of the Directof of Public Prosecutions
"which is required by paragraph 2 (1) of Part II of the Fifth
Schedule to the Exchange Control Act, That paragraph is as fole
lows:= |
"No proceedings for an offence punishable
under this Part shall be instituted, except
by or with the consent of the Director of
Public Prosecutions: Provided that this sube
paragraph shall not prevent the issue or
execution of a warrant for the arrest of any
person in respect of such an offence, or the
remanding in custody or on bail of any per=-.
son charged with such an offence."

Without the proviso, that paragraph: clearly prbvides that the

fiat of the Director of Public Prosecutions is to precede the

institution of all criminal proceedings for offences agaihst the

e . ‘
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Acte. Sdch pébceedings may be institute& either by information(‘i
and summons, by information and warraﬁt or by arrest without

warrant, Where proceedings are instituted by information and - ;
sﬁmmons the restrictions imposed by the paragraph are.not af~

fected by the proviso., Where, however, the proceedings are in=’

stituted by way of arresty, either with or without a warrant the

proviso appears to modify the restrictidng by permitting such

arrest as weil as the subsequent remand in custody or on bail ‘i : J
of the persoﬁ arrested. The proviéo therefore clearly envisages
~ that the‘fiat wi11 not be obtained prior to the institution of 1.:‘- f
1‘crimina1 proceedings by way of arrest. Counsel for the applicanfi

-has submitted that in these cases the fiat must be obtained be-

f

f.fcre the next step in the proceedings is taken so that where, as ; f - |
,i: in this case, the. proceedings are instituted by arrest without |
| warrant, the fiat must be obtained before the information is laid.
Counsel for the Crown on the other hand submitted that the fiat ff“
méy be obtainéd at any time before the commencement of the trial. | %
In our view the paragraph is primarily concerned with preventing 1 |
oppressive indiscriminate prpsecutions and to this and it contem-% o ‘
plates that the advice and consent of the Director of Public Pro—é

secutions ought to be obtained at the earliest possible opportu-

‘nity. The proviso should therefore be read with this primary

objective in mind. In our view in those cases where the proviso i
applies the fiat of the Director of Public Prosecutions must be | ‘   ‘ ‘;
obtained within a reasonable time after the taking of such actions i
as the proviso exempts. What is a reasonable time is a maticr 7‘1
be determined' on the factms of each partiocular case.

Fbr the purpose of ascertaining whether the fiat has been
j,obtained.at the proper time it is desirable that it should be
produced to the court before.the commencement of the trial,
Where this is not done consideration will_have to be given to‘

" whether any objection may properly be taken after the close of the




Crown's case, in the light of the decisioﬁ in Erice v _Humphreys
(1958) 2 A.,EsRe 725. This, however} is a matter which has not

. been argued befare us,
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