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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NC. 243/89

COR: THE HOW. MR. JUSTICE CAREY, J.i.
THE HON. MR. JUSTICE DOWNER, J.A.
THE HON. MR. JUSTICE GOKDON, J.A.{(HG.)

. V. NOTHAWIEL WILLIAMS

Mr. Berthan Maéaulay,Ag,C. for applicant

Miss Diana Harrison for Crown

4th December, 1%90

COREY, J.4.

in the iome Circuit Court on the ist Becembe;, 1988
before Ellis J., and a jury the appliceni was convicted on an
indictment which contained 3 counts alleging against him murder
of @ couple Mr. and Mrs. Silvera and the lavier’s siscer
Mrs. fdexandria Shaffer. The applicant who was sentenced to
deach, now applizs for leave to appeal those convictions.

Mr. Macaulay has canaidly pointed cut to this court, that
naving read che papeis with great care, he is unable to find any
reason to challenge the summing up. Indeed he characierized +Li -
as overly generous. HoOr would he ask this court toﬁinterfere w;th
tne verdict of the jury. e toox a veyy short, nacrow and if I
may say so, an interesting point.

Befure dealing with the ground which was asgued, it is
enly necessary to give a bricef oucline of the faces Lo demonstrate
the overwhelming case against this appellicant.

This couple and Mrs. S8haffer lived. in a small distiict
called Hount Cokely or Muddock's Spring whick is near Temple Hall

i the parish of 3aint ..ndrew. They weve all eluerly people.
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The applicant was a gardener and odd Jjob-man eﬁ@loyeu to then.

fe also lived on those jrewises. around the i3th of J;ne# 1984

bkl

tiere was evidence that the relationshi? hetween employer

Mrs. Zilvera and ewp oyee had soured. It angeared from one oI the
witnesses, wir. Zdarry daitland that frs. Silvera
applicant to leave the promises hy the following moruning. hen the
helper left the premisss on that afterncor, 28th of Juas, she left

averyoere hale and herrty. Sha also left the applizant on the
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wemizes. during the night of a nelghbour héard cries

07,

and shouts of "whoy, whoy" but those shouts did not disturb his

bad.
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lwnber hecause he remalined i
On tha Tunday the helper was recalled to the house and what
met her sight was indeed i ghastly oue. The thres old people were
dead. they had receivad a multiplicity of chops to thelr heads,
their throats and their hands. Jhe evidencs showed that eithsr the
hand or some finusr of wrs. Silvera had besn amputated. Un the

Ig+h of June, a neighoour, Derrick dranc heard shouis of

surderer there.” hera was a -hase in which he joined. The
applicant was the persen veing chased, in the course of which he was

hit on nis nead. He was carrving a hag which fell from kis grasp.
ie mzie his escape. nen that bag was examinsd, 1t contained

certain items incinding hevs, & capn, a peir of slasses and the bag

me a faaily friend. == confarsed that he was indeed the murders

fnen a Deputy Superintenaent ©
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refusal 0 incrsase his wages and in f£ach his employers vere
refusing Lo give hik redundancy a7, Those facts lad the leargad

frial Sudce to leave tane isnue of proveeatisa to tue jury. ‘That
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was one of the faztors which r., uaﬂaulav suggested demonstrated
4 - J .

no indulgence of the learned crial judgeo e alse gave to thne

(84

police officer a cautioned statemeni: wshich raiterated the Tact that

rafo
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he nad xillied these people and hig reasons th

r:“

Those facts which we have endeavoured <o outline, were no
challenged in any wev I the defence. Indeed it is rather difficult

z

o sa2 what the defence was. The apoilcant nade o statement fyom the

T

dock: e remainad silent and callied a doctor wno apart from saying
that the applicant was mildly depressive, really fell short of any

evidence to show that the defence of diasdinisihed responsibility could

o

se prayed in aid., Flainly, the verdicl was inevitabie and as to

that, &r. facaulay ias candidly stated that he covld act challenge
the verdict of the inuy

BG we ezn raturn to the point that vas mase by him. #His

ground was stated Thus -~

“rhe Lrial of the applicant was a aullitny
n that -

EY The applicant never pleaded
o the Indi tmert i) there
wans ne Order made by the
trial judge dire: ting a plea
of notf g?lltv ts be entarad
i the rzoord pursuant Lo
Fection 11l of the Triminal
dustice Ampendment Act.”

#hat took place at the beginning of this trial, were it not
for the nature of the case, wonld provoke sowe hilari Y« When the
applicant was plesdad Ly the Xegistrar in the court to the first twe
counts, he used certain Jasaican expletives vhich we 4o not proscsa
to reiterste. Whzn e was pleadesd on the third count of the

indictaent having used the same type of languass with regard to the

other two, he added these words - "I don't know nothing about that”.



Thereafter, followed a lengthy debhate bDetween Eench and ~ar us w0

whether the applicant had stocd mute. There was an adjournment

(=]

during which the learned trial judge said e wonld advise himself,

ﬁith the assistance of counsel for tne Jrown; and counsel Inr tha
defence, what must be deserived as reall iv & charade tooll place. &
jury was empaneilem To Fﬁuﬁrmwne the izsue cof whether a man who had
openad hié méuth loudly and spolsn guite cleariy and Gintinctly as
to what he thoughi ©f eaclhi count on the Ln?’ttmEHt; stowd %ute =f
malice or'hy rhe vizitation of Sod.
A QOCtor vEs calléc and evidence adduced. The jury found
ﬁhat he was mute of marice. Erior to the issue w=ing put to the
jury, hovever, the reélisatiOn came oo the learnad trial judge that
he was not mute. Re was then pleaded once again. On this QUUANLON
having exshausted his expletives dountless, and cognitant as well
of the warning of tné learned trial ju&ge whie had indicated attex
his indecent wordis, that if tne applicant persisted'in their use;
ne would have him zagged, he maintained a 08T regpectful silence.

i .

atad the learned trial judys to embark on the trial
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of this issue ax! the jury culy found thst be was mute of malice.,
‘e wags then put in charye of the jury in words winich v, Hacaulay

nas also called in guection. Perhaps we should read the charge

I

7 ... %0 this indictment he was pluaded

not guilty and therefore i is your charge
naving heard the evidenc gay whether e
he ”uljhv or not guilt:-.
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The proclamation followed and the trial proceeded.

Tt is krue as ¥r. sacaulay has ouite properly indigated that

the learned trial judge nevsr made any orfex that a slea of

“not guilty® should ne enterad. 3Section 11 of the {riminal Justice

administration Act in in the following terns



¥ii, 1If any person; b ing arrvigned uRon
or charged with any indict

information for traaszon, zalo v, viracy,
or a'sdameanourﬁ shall stand mite of
malice, or will not answer diredtly to
the indictaent or iafarmation, in every
such case ic shall s lawiul Zor the
Coure, 1f it shall so think Zit, to
ordsr the proper officer to anter a
plea of, “not guilety® on bahalf of

such person, zad the nlea so entexad
shiall Tave the sams forse and effect

as if such pserson had actually pleaded
the sama.”

sr. #acaulay said that this applicant haz not pleaded nor answered

directly to the indictment and that the learned trizl Judge was
4 w

ooliged to give some direscticn having regard o the proceedings

In our view, when the anpiicant used the word:s to which
roference has already hHeen made at the tiue the indictment was put
him, adding as well "I don't know nothing about that", that vas
2 most direct answer %he applicant gave to the charges. Plaloly,
in our view, he was answering the chavges and saying he was not
guilty. There was no need, in our jadewent, Jfor the judge to ordar,
sursuani ko Section 11, that the Registrar anter a plea of not

guilty. Tlainly that was wholly unasccsssagy, the applizant having
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in emphatic tervs
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not stood cute. wuavrther, ihe agpolisant

in Jamaican languaye that he cared littlie for these things. That
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amounted, in our wisw. Lo anawering direstly o ndiciment.
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Tt was argued by Mr. Hacavliav, that bdecause 0f the
Ahtcrvenlnq charade which took place whereby thers was a trial of
the issue of mute of malice or by visitation of God. then the charge
which was read to the Jury saving that Le had pleaded not guilty was

wrong and that also mede the naatter a nullity. =2 cannobt accedt that



submission. “he fact of the matter is that the applicant had
pleaded not guilty albeit in Jamaican language ahd when the Registrar
read the charge e 4did so on the basic of a plea of "not guilty® to
“he counts on the indistwent. That, in our view, is sufficient to
dispose of this very narrow and intevesting point. Bat we would

refer to R. v. Brennan 2% Cr. App. B. 4% where the appellant was

pleaded to an indictment which contained tworcounts. He pleaded
guilty +o ope ané not to the other but was sentencad on both. In
those circumstances, the failure to plea was held to bhe a nullity.
That is not dSaly yood sense, it is good law. That is not the
situation here. o irregularity took placze; even if what took place
was wholly uanecessary for the reasons wa have state?, and what we have
characterized as a charade, could not alﬁer the fact »f the plsza of
not guilty having been made to the charges in the indictment.

The application for leave to anweal iz accordingly refuses.




