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On 28th March, 1988 the appeliant and Georgghq§mgtgn
were convicted in the Gun Court for illegal posseég};;Jof a firearm
and shooting with intent by Panton J. Leave to appeal was granted by
the Court and on 5th June, 1989 affer hearing submissionson his behalf
by Mr. Chuck we allowed the appeal, quashed the conviction, set aside
+he sentence and entered a verdict of acquittal and undertook to put
our reasons in writing. This we now do.

Senior Superintendent of Police Isadore Hibbert, his
wife Sybil ana their fwo grandchiidren returned o their home in ¥he
hills of St. Catherine about 1:05a.m. on 12th April, 1987. Alerted by
the growling of his dogs as he drove +hrough the gate, Superintendent
Hibbert left his car with gun in hand and followed by his wife
proceeded to the front door of their house. He opeﬁed the door and he

and his wife refurned to the car for the children who were sleeping.



Mr, Hibber? opened . the rear door of the car and benf To fake out his
grand-daughter when he heard a voice behind him say "Don'f move‘" E
Instinctively he looked around and saw 2 men sfandnng by the gafe.
columri 6 to7 yards away each armed with what appeared to be a shot
gun pointed at him. He heard Two:éxp!osions, felt something brush his
hair and he threw himself on the ground and tock cover behind the car.
He heard 2 more explosions and hjs_wjfe's voice shogfing nurder! helb!
policel. The wiiness remained quiet where he was on the ground and

he heard a voice enguire “wha-we,musf do now?" Another woice replied
"Shoot the woman. and go tek the gun off the man.” Mr. Hibbert said‘ﬁe
saw » man by the gate pillar discharge fwo’shofs at his‘wife who wgs
then by the front door; he heard footsteps coming towards him and he
sprang up and fired one shot at the man he saw approaching him and one
shot at the man whe had fired at his wife. The Twoc men turned and ran
off and. he realised that there were actually Three men running off

" He ran To the door and pulled his wifev|n§JQQ the house. He realtsed
+hen that there were more than Three men running away. He ac+:va+ed
+he alarm system he had at his home to a1¢r+ his neighbours.

- The driveway where this incident took biace ﬁas {it by
four 75 watt and one 100 watt buibs. By this brighT_iigh+.Mr. Hibbert
said he saw and identified the man who. approached him ana %he one who
shot at his wife. He said the man who came fowards him he knew as
George An#hony.Camﬁbeli:é/c.Cameron_and the other man he knew 2s
Calvin Burnett. Cameron was about six feet from him on the driveway
when he jumped up and fired at him. The man who fired a2t his wife was
by the column at Thé-gafessome 17 - 18 yards from his wife who was by
the front door. ;Thélihéiggnf, he saiq;flasféﬁfBG 1o 60 seconds.

Mrs. Sybiijibbé?Tcorkobora?éé'her husband up to The
point when the men:sa}ﬁﬁadﬁn;T move" Tﬁénﬁgﬁéﬁéaid: "f{ froze. Then

| furned and looked to my left and in one sweeping glance | saw these




3.

seven men |ined out against the wail by my premises.” ' She heard Three

explosions saw her husband falfzand she screamed and ran to the house.
She stood by The front door of the house and saw the men Jumping up
and down the wall with guns. éﬁé recognized Calvin Burnett Jjumping
oﬁ +he wall with a red handkerchief tied sbout his face. This fell to
his néck. She héard a voice say nwhe de man deh?" Another said "go
Ték the gun off the man."™ All this Time she said she was- looking at

the men moving up and down. She “saw Cameron jump on the wall next fo
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Calvin Burnett, Cameron then jumped on an old car parked nearby. She

said the appellant was one of the mén. He had a gun which he carried

with great difficulty. Someone said "kill ¥he woman. "

The appel lant
then moved Towa;és her from the column by the gate where he had been
éfanding:wifﬁtggs gun pointing towards her. She thén heard two shots.
Shewﬁenf on "™r. Hibbert jump up from beside the car ahd he fired two
guick shots one at Caméron and one at the man in the green shirt.™
The man wearing the green:Shirf at trial was the appeliant. In -answer
to the question ﬁﬁheré was Cameron when your ‘husband fired at him?,”
she replied ”éﬁ fhe wéliTand on +he car". When her husband fired at
+he men they ran info +he' bushes. According to Mrs. Hibbert the
appel lant, fﬁ his apprdééh +o her, got to about nine yards from her,
Mr. Chuck obtained leave to argue one ground of appeal :
"The verdict is unreasonable and
_cennot. bs supported having regard

+o the evidence and the scquitfal
of one of The accused.”

o-He particularised:

“|n support thereof, the evidence
against the appeliant and the
+hird accused Herbert Grant was
substantially the same. For the
learned trial judge fo acquit Gran¥
and fo convict the appellant is
inconsistent and would amount fo a
grave miscerriage of Jjustice.”
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In reﬁiewbng the evidence Mr. Chuck submitted that the
evidence against Grant and Ferrier was contained wholly in The testimony
of Mrs. Hibbert. She said while her husband. was on the ground Grant
"was one of Those-she saw poinf%ng his gun at the spot where my husband
was lying when- 1 heard those shoTs.“' She saw from his head down to his
waist. She had him -under dbseﬁvafion about five minutes. Of the
appe! lant, she said:

"{ saw his face and parts of his body
because hé was partly hidden by the
column at first, but when he moved
from the column - he has a peculiar
stance, and | noticed his arms, his
checkbones and his arms how he held
+hat gun, ! had noticed his arms, |

can never forget them.™

' She said from the time she first saw him until he left the

premises about 3%+ to 4 minutes passed.

Mrs. Hibbert identified the appellant and Grant at fwo
ldentification Parades held at Spanish Town on 9thJuIy, 1987. She
denfed in cross—exéﬁina*ion that she had had a pre-view of them at the
C.|1.B. office in Spanish Town on the 2nd June, 1987,

The learned trial judge dealt with the evidence against
Perfief énd Grant in this menner: - ,

"So far as the accused Perrier is concerned
| am satisfied That he was present at the
scene and did participate as testified To
by Mrs, Hibbert. | accepT her evidence
that he was about nine yards from her, that
he moved towards her, that he had a gun
that apparently gave him great ditficulty
+o handle, that his arms and cheek bones
and the manner in which he held the gun

. left a lasting impression on her mind.

.| note that at the identification parade
he was identifled although his hair had
been covered at his request. | reject
the suggestion that there was an improper
identification 1n that on the 2nd of June,
he had been brought face to face with
Mrs Hibbert. So as far as the accused
Grant 1s concerned | have noted that
Mrs. Hibbert was quite positive in her
Identification of him., However as far as
| can recall the evidence as tc her means



%ot identification of him, begaring in
mind the apparently subsidiary role
that ‘he played, The evidence on that
point to my mind was skimpy and

. jooking.at the picture painted in re-
1ation to him | cannot say, although -~
+he witness was posiTive, | cannot say
+hat | am satisfied beyond reasonable«
doubt that there ‘has been no mistzke
so far as the accused Graznt is concerned
and that being so he gets the benefit
of the doubts that are in my mind.”

At the invitation of the Court Mr. Chuck compared The
“evidence of Mr. Hibber? with Thaiféf”ﬂrs.'HibberT-as it related to the
persons at whom Mr. Hipbert fired shots. Mr. Hibberf said when he
jumped up from whers he crouched beside the car hé discharged twe shofs
from his gun one é+ Cameron the other at the ﬁan who had shot at his

wife. This-man he s2id was Calvin Barnett. Mrs. Hibbert said when her

husband " jumped up from beside the car he fired fwo quick shots, one at
Cameron ard one at the man in. The green shirt.® Perrier at the frial
was WGaring a green shirt.
This is a grave discrepancy. On The evidence There is
no doubt That both wifnesses knew George Cameron and Caivin'Burﬁé¥T;
Mrs. Hibbert said she saw Cameron jump on the wall next to Calvin Burnett.
Mrs. Hibbert said her husband fired at Cameron who was on the wall, and
on the car, as aliso The man whom she identified as the appel!anf; who was
approaching her on the driveway. Mr. Hibbert said he fired at Cameron
who was in The driveway ard Burnett who was by The gate.
We now look at the summing up To see how The learned
trial judge dealt with this evidence:
"Yes, the essential issue for determination
in this matter is the jdentification of
+he accused. The question nosed, that has
+o be posed is, has each been accurately,
.properly and without assistance from the
police or anyone else been identified as
being among the persons who shot at

Hibbert on the night in question. | Take
into consideration demsanour of the

witnssses as they geve fheir evidence.

Foremost in my mind also lis the evidence



"gs to |ighting and The distance of
each-accused from beth witnesses
during the .incident. | take info
consideration the evidence relating
+o the behaviour of the men during
the incident and the evidence as to
t+he conduct of the identification
parade. | find that Mrs. Hibbert
witnessed the entire incident
whereas her hushand sew only a patt.
Specifically so because for some
moments Mr., Hibbert was on the
ground having as he sald Taken cover
after the shogting had begun.

There is no doubt in my mind on the
evidence that 1 have heard that both
witnesses Mr. and Mrs. Hibbert knew

+he accused Cameron before The

incldent and that they are speaking
thentruth and are not mistaken when

they say they saw him with a firearm ¢
participating in the shooting that
night, no doubt whatscever in my mind

on that."

Mr. Hibbert with 32 years of service In the Jamaicé
Coristabulary Force had risen to the rank of Seniotr Superinfendeﬁ%ﬁ He
was undoubtedly an experienced officer. At the Time he was deféaa}ﬁé
his family and himself by shooting at the assa%fanfs. He wés no%rfaking
cover at the time he made.his observaTion,\buT had f%sen to face them
and he ldentified the persons at whom he firéd, Nowhere in his
Summation.did the trial judge eddress his mind fo this glaring disc;épancy
betweenithe testimony of the two witnesses and.while it is cpen to the
judge to decide on the credibility of w{fgesges and fn so doing he may
split the credibility of a witness 1t must Eg apparent on the record that
his mind was adverted to all the circumsfanées which enabied this kind of
assessment.

Mr. Chuck submitted that alfhgugh Mrs. Hibbert was positive
in her identification. of the accused Grgﬂfy:in so much s0, that she said
in cross-examination (which was conduc+eqﬁby Gfanf in pe}son) Tﬁ;;;

“A: Yes, | .saw you. . o
Q: You see me, me?

~A: Yes.



™M In what position you sse me?

A; 1 saw ydu atong the wall with the
other men and you had a2 gun.

Q: Me have a gun?
A: Yes..

Q: You didn't see me, you know,
Miss Hibbert? ‘

A:' | saw you. -
Q: You didn't saw me.
His Lordship: . TYes, any'ofherHQUGSTions?
The learned trial judge heverfheless rejecfed'fha* testimony as being
insufficiant fo prove positively the case agains?lGran*. in those
cifcumsfances,_safd he, the unsuppof+¢d=TdenfificaTion evidence of
Mrs. HIEberT against the appellant ought a&go to have been rejected.
In any event in the light of the unexplained discrepancy between
.Mr. Hibberf.éﬁd Mrs. Hibbert, there was no credible evidence to warrant
a cénvicfioh'é? +he appel lant.

Miss Mzicolm conceded that the discrepancy between -
Mr..Hibber+.and Mrs. Hibbert was meterial +o which the trisl judgs
shou[d'have;adverTed his mihd.

' | We welcomed The succint response of Miss Melcelm and her
refreshing candour. We find tThat there was indeed a substantial discre-
pancy in the evidence and the trial judge did noT address his mind To it.
VWe éécépf Thé submissicns bf Mr. Chuck as well founded and have-arrived
_$+~+He conélﬁsion that the verdict of the learned trial judge adverse Yo
the appel lant cannot be allowed To stand.
- T Mr. Chuck otserved that the trial judge could have been
more heiﬁ;dl'fé the appellant in the presentation.of his defence as he was,
wéfhouf ééréénal;fautf; unable to obtain legal representation.

A trial judge is réquired to assist an unrepresented

prisoner in the presentation of his defence. In our view merely Fo invife

him to ask questions of a prosecution’ witness Is not enough. The



assistance extends tc ascertaining what the prisoner seeks to estabiish
and to assist him in formulating and-asking relevant questions based on

what the defendant discloses That he wishes to have probed.



