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The appellants were convicted on December 6, 1974 and sentenceg
to be detained at hard labour during the Governop Jeneral's vleasure by
Mr. V.D. Gordon, a judge oi the Gun Court on an information woich charged
that ou the 20th day of Lovember 1974 they unlawfully had i. their posseg-
gion one firearm not under nd in accordance with the termg oiw conaitions
of a Firearm's User's Licence as required by sectign 20 (1)(%) of Act 1
of 1967, the Firearms Act, hereinafter referred to ag the Act,

The relevant eviuence at trial was as follows: JAmy Tate, a bar
attendant, was on the afterncon of Fovember 20, 1974 at the intersection
of Chaﬁuery Lane and Beéston Street, intending to procsed towardas King
Street, when the appellant Purrief whom she bad not known before caljed
to her "Hi Gal, gi me the money you have in you busom", Purrier then
held her in the neck of her dress, and the other appellaut Dailey, also
hitherto unknown to her, appeared on the scene, gun in hand, and said
"You don't hear the man say you fi give him the money you have in your
busom you want you (expletive) head blow off." As he spoke 3ailey,
according to the testimony of Tate, held the gun at her rijirt ear.
Fearing for her life Tate extracted mbney from her bosom, $100 in all,
which Purrier quickly snatched from her hand and ran, followed by Bailey.
Six days later whilst outside her workplace on Constant 3prin, Roaa Tate

saw the two appellants. She called the Poligﬁ\who took twanom into custody
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and in their presence and hearing Tate accused them of having robbed her
on lovember 20. When formally charsed on November 27 Purricr is
supposed to have said "ke no use no gun Sir". Bailey said .rothing.

In their sworn evidence at trial both appellants acknowledged
meetin,; the complainant on the date and in the genepal vicinity alleged.
They said that they sot mouey from Tate pursuant tuv a traanscaciion freely
entered into by her and that they haa no firearm whatever. Tate, they
said, avparently no loajer wished to carry out the trunsaction and
degirin, 50 recuver her money, made these false aggugations against themg

As neither the iistrument alleged to be a firearm was recovereyg,
nor was there inflicted with it any injury or damage @f a nature consisteant
with a reasonable inference that the instrument was a firearm, nor any
bullet, noxious liquid, _as, grenadey; beomb, miggile or other thing ejected
thercirom, it was counon rouna between the partjeg that the convictigng,
if sustainable at all, would have to rest upon evigenge satislying the
necessary standard of proof in a criminal case and coming within the
reguirese.ts of section 20 subsection 5 of the Act as ameanded by the
Jun Court fct. Specifically, in relation tQ the appellant Bailey tg whom
alone the complainant Tate aftributed actual possession of the instrument
which ghe called a zui, tie Crown sought to uphold the coavicuion on the
basis of section 20 subsection 5(0) of the Act, whilst in relation 1o the
appellant Purrier in whose hanas the evidenge for the prosecution plaged
no firearn, the Crown sought to justify hig convictign either on the bagisg
of the said section 20 subsection 5 (c) or on a combination of that gub~
section with section 20 suvzcection 5 (a). Ag Crown Counsgel :fr, omith
urzed, if the con&iction of Pailey were sugtainable pursuant %o section 20
subsection 5 (c) of the Act, then section 20 gubsection 5 (a) woula have
been breached also, as the holding-up of an individual would be an act
prejudicial to public safety anu public order, and accordinjly Purrier,
havin, been found without reasonable excuse in the company of 3ailey
in the circumstances u«s alleged by the proseocution, if believew, would
have been equally guiltly of unlawful possession of the firearm.

Section 20 subsection 5 of the Act is in these teruas:
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"5, In any prosecution for an offence under t.is section -

(a) if any oergon has in nis possession coatrazry to
this section, any firearm in circumsta.aces which
raise a reasocnable presumpticn that such firearm
was intended or wus avout to be used in a wan:er
prejudicial to public oruer, or public safety,

any ouvher person who is found in the company <f

that person in those circumstunces shall, iu the
absence of reasonable excuse, be treated as being
also in possession of such firearm

(c¢) any persc. who is pruved to have used or abieimpted
to use or to nave been in possesgion of a Tirearm,
or an imitation firearm, as defined ia section 2%
of thig Act in any of the circumgtanges which
couastitute an ofience under that section shall be
deemed to be in possession of a firearm in colutra-

venticn of this section.”
Section 25 so far as relevant is in these terms:

"25(1) Ewrery person who makes or attempts to make any use
whatever of a firearm or imitation firgarm with intent
to comult or to aid the commisgion of a felony or 1
resist or prevert the lawful apprehensjon or cetenition
of hims21li or some other pergon, shall he gullty oi an
offence agaiust this subsection.

" (2) Bvery persor whu, at the time of committin, or at
the tims of his apprehension for, any offeace speciiied
in the fMirgt Schedule; has in hig pogsession aay Ifirearm
or imitation Iirearm, shall, unlegs ne ghows that he had
it in nis poswession for a lawful object, be _uilty o1
an offence a,ainst this subgegtion and, in aduition to
any penalty to which he may be gentguged for tie Lirst
menticaed offence; shall be Jiable 1o be punished

accordingly."
For tue purposes of ssction 25 of the Act, and therefore Lor ithe purposes
of section 20 subsection 5(c) as well, "firearm" and "imitaiion Ffirearm"
are thus respectively defined-

(a) "any lethal barreiled weapon of any descripiion Irom which
any shot, bullet or other missile can be dischor_ed wnd
includes any prohibited weapon and any restroicived weapon,
whetner such a lethal weapon or not”

(b) "anything which has the appearance of beiny « [irearm within

the meanin: ol thisg section whether it 18 cavable of dis-

charging any shot, bullet or missile or aut".
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In order to establish illegal possession of a firearm pursuant
to section 20 subsectiovn 5(0) of the Act that section requires that the
following be established:

(i) Commission of an offence referred to in section 25
subsection 1 or 2 of the Act, and
(ii) proof, meanins pruvof beyond reasonable doubt, that
in the commission of such offence, the persoin charged
used, or attempted to use, or was in possession of

a firearm or imitation firearm as defined above,
Purther in order to eatablish the commission of a sectiovn 29 offence, for
example, a section 25 suvsection 1 offence, it is necessary o prove nojg
only the commission of a Telony but also that the person charied made or
attempted to make use, whatever, of a firearm or imitation firearm with
intent to commit or aid the comuission of the felony or to resist or
prevent the lawful apprehension or detention of himself or some other

person.,
Turning now to the eviaence led by the proseguation in the insvant

case, that evidence, if believed, would support the gommission of the
felony of robbery with ajgravation (vide section 34 of tue Larceny Law
Cap. 212 of the 1953 Reviscd Edition of the Lawg of Jamaica or sectign 37
of the Larceny Act). o make this orime an offenge uader scction 25
gubsection 1 of the Act proof of the facts latterly adverted to becomes
nacessary, that is to say, proof that the appellanta or oae oi them uged,
attempted tc use; or had in their/his possession a firearm or imitation
firearm as defined by seciion 25 with one or other @f the intents Tegquirad
by the subsection. 3till further, in order to complete the ofience under
section 20 subsectiun j(o) that subsection providegg that in additicn 19Q
proof of the commission pf a section 25 offence, it must also he proved
that iu the commissioa therecf the persoas churged, namely the appellants
or one oi them, used, atfempted to use, or nad in his possession a firearm
or imitation firearg as defined in section 25 of the Act.

On the assumption that.ﬁhe evidence for the progecuition establishes
ed beyond reasonable doubt proof of the commission of the telony of robbery
with aggravation by the appeliants upon the complainant Tate, the single
remaining issue on appeal must. be as to whether the totality of the

evideuce could reasonably support the finding of the lesrned juuse of the
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Gun Court that in the course of the commission of the felony the appellants
or either of them used, attempted to use or had a firearm or imitation °
firearm as defined by section 25 in possession.
In this case the instrument, whatever it was, was not recovered.
No expert therefore gave evidence as to its conformity with the statutory
definition of a firearm. There is no evidence that any bullet or other
missile, or gas or other thing was ejected from it, nor was there any
evidence of injury to person or damage to property inflicted with it of
a nature such as to confirm inferentially that the instrument was a fire=
arm within the meaning of the section. There was therefore in the
opinion of this Court no evidence adduced sufficient to satisfy the
relevant statutory definition of a firearm. The learned judge of the
Gun Court not unaware of the evidential deficiency was not deterred by it.
In his statement of his findings he said:- "No one in Jamaica with a
scintilla of sense can fail to recognise a gun when he sees it, guns
having received such pubiicity". The learned judge in short invoked theg
doctrine of judicial notice and without benefit of enquiry assumed as
notorious throughout the length and breadth of Jamaica and throughout all
sectors of the Jamaican society acquantance with and knowledge of fire=
arms as defined in section 25 of the Act. "™Judicial Notice", it was said
in Commonwealth Shipping Representative'v. Peninsular & Ortental Branch
Service (1923) A.C. 191 at p. 212, "refers to fgcts, which a judge can be
called upon to receive and to act upon, either from his general knowledge
of them or from inquiries to be made by himself for his own information
from sources to which it is proper for him to refer'. Examples of the
application of the doctrine by reference to facts which have been
judicially noticed without inquiry indicate the nature and limitations of
the doctrine, e.g. th;t Christmas Day is December 25, that a fortnizht-is
too short a period for human gestation (R. v. Luffe (1807) 8 Bast 193,
that cats are kept for domestic purposes (Nye v. Niblett (1918) 1 K.B. 23,
The test of the applicabllity of the doctrine of Judicial notice has beén
stated in the alternative thus (a) that the matter is so notorious as not
to be the subject of dispute among reasonable men, or (b) that the matter
is capable of immediate accurate demonstration by resort to readily

accessible sources of indisputable accuracy (See Morgan, Some Problems
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of Proof under the Anglo-American System of Litigation also Cross os»@
Evidence 3rd Ed. pp. 128 et seqe 956) 52 - 56. Despite the increasiﬁg
public display of guns in Jamaica we can find no credible factual basis
for the assumption that the knowledge of the:i, or more particularly
of them as defined in section 25 of the Act, is notorious, nor is
such an assumption presently capable, it would seem, of immediate
accurate demonstration by resort to readily accessible sources of
indisputable accuracy. We therefore find that the invocation of the
doctrine of judicial notice in the instant cireumstances was unwarranted.
Was the instrument an imitation firearm within the meaning of
section 25 of the Act, that is to say, something which had the appesmrance
of being a firearm whether it was capable of discharging any shot, bullet
missile or not? Apart from saying that the appellant Bailey had a gun
which he placed at her right ear, the complainant Tate, the only eye-
witness for the Crown, gave no description whatever of the instrument or
weapon which she was cupposed to have seen. Significantly Tate at go“
time expressly stated that she saw aigun and equally significantly she
gave no testimony of having observed ahy of the outstanding characteristics
of the traditional firearm such as the mouth, the barrel, the chamber or
the trigger, nor did she even say that the instrument was so concealed,
if indeed it were concealed, that any or all of these parts were concealed
from view. Purrier's statement upon being firmally charged to wit, [
"Me no have no gun" avails nothing. Being the statement of an accomplice
it afforded no evidence from which it could be inferred that it was the
co-aocomplice Bailey who had a gun., Bailey's alleged threat "to blow off"’
the head of Tate is nbot evidence of the truth of the suggestion that the
instrument was capable of lethal consequences. Accondingly this Court
can fine in the evidence at trial no foundation for the finding of the
learned judge that "to the complainant it (the instrument) had appearance
of a gun and she so described it." Whilst therefore the prosecution had
furnished evidence whicn, if believed, could have supported a conviction
for the felony of robbery with aggravation it failed to furnish the
additional evidence requisite for a conviction either of a gection 25(1)
offence or of an offence under section 20(1) (b) of the Act pursuant to

section 20 (5) (c).
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The cage against the appellant Bailey pursuant to 5
section 20 (5) (c¢) therefore fails and accordingly that against
the appellant Purrier must also fail.

The appeals of the appellants are therefore allowed.

The convictions ar<e quashed and the genteuess et agide.
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