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CAREY, J.A.:

After hearing submissions from Mr. Cruickshank for the
applicant on the 13th February, we refuséd the application for leave to
appeal and infiméfed that we would put our reasons in writing. In fulfii-
ment of thalt promise, we now hand +hem down.

This applicant was convicted in the Circuit Court Division
of the Gun Court on 17th March, 1988 of the murdet of three police officers
at the Olympic Gardens Police Station in St. Andrew before Morgan, J., and a
jury and sentenced to death. He had been charged‘wi+h one Wayne Smith known
as "Sandokan' who also was convicted and sentenced, but who we understand had
managed to break out of custedy and was shot to death. His applicafion for
leave to appeal is no longer before us. |

The incident in which the three police officers came to their
deaths took place In the earl; morning of 19th November, 1986 when a number

of men armed with guns attacked the Olympic Gardens Pollce Station. At that
¥



+ime there were five officers on The station compound, fwo of whom were
actually assigned dufies,lviz., Acting Cdrpofa] Ezra Cummings as station
officer, Constable Derrick Levy as station guard. The remaining Three

were District Constable Archibald Robinson, Constable Réymond Thomas and

cne Constable Barreff or Bryant. There was & half hour bombardment of

the station with automatic fire and molotov cocktalls. Constable Levy took
refuge in his barracks room where he remained until much later that day.
Acting Corporal Cummings and Constable Thomas were found shot on the compﬁund
of the police station. District Constable Robinson was found inside the
station by the C.1.B.-office. He too had been shot. The evidence is silent
regarding the fate of Constable Bryant. We must assume he survived. The
evidence of these events was given by Constabte Levy.r Some'of the wooden
portions of the building, e.g., staircases, were‘burnf. The armoury had been

broken and 2 M16 rifles, 2 sub~machine guns; 3 .38 revoivers and ammunition

removed.

The Crown's case was projected on the footing that the
applicant was an accessory before and sfter, to the murder of these three
police officers. This was based on a statement taken under caution from
the applicant, and evidence from a police officer who saw and spoke with
the applicant on the night before the raid on the police station. Shortly
stated, the applicant made the following admissions in his statement:
. He knew the co-accused.
ii. On the night before the murder, he saw the
co-accused and a number of other men all
armed with automatic weapons and hand guns.
He himself had a hand gun.
tii. The co-accused ordered one of the group (Flattice)
fo make some molotov cocktails (bombs). He assisted
in this exercise.
iv, Constable Green arrived and enquired what was taking
place. Bombs were in view and he must have seen the

men with guns,

v. He To!d Cohs+able Green that men were intending fo
attack them.

vi,‘ The co-accused tToid him that he planned'fo kill certain
named police officers and burn down the station.



vii. Later at 11:00 p.m., co-accused and 2 other men,
: armed with M16 rifle, KG 9 sub-machine gun; a
hand gun and ammunition came +o his home. One
- of the men carried moiotov cocktaiis.

viii. The co-accused borrowed an old pair of frousers
of his.

ix. The men set off intimating thaT they were bound
for the Olympic Gardens Police Station.

x. At approximately 1:00 a.m., he heard the sound of
gun shots from the direction of the police station.

xi. At 2:00 a.m., the raiders returned. They were now
in possession of a large number of weapons than he
had seen earlier,

%ii. The co-accused told him they had shot up the
Olympic Gardens Police Station and killed some
police men. ‘ '

xiii. He assisted in hiding a number of weapons some of
which must have been stolen from the police armoury
at the staticn.

xiv. With the help of one of the men, he hid guns at
premises, 46 Penwood Crescent.

Constable Green testified that on the night before The
massacre, he saw the applicant, the co~accused and others all armed with.
guns and molotov cocktails and enquired of the applicant, the purpose of -this
armament. The response was that men were sfalkiﬁg them. After the murder,.
when the police carried out a raid on his premises at 48 Penwood Crescent,
whete he was‘apprebgnded, a sub-machine gun was discovered. "It is not
altogether clear whether this was one of the sfolen sub-machine guns. At
all events, The theory Qas this would be one of the guns which the appli-
cant had assisted in hidingféﬁFThose prémises.

The learned frial judéé gave clear directions on' the issue

1

of whether +he applicant was an accessory before the fact or a participant

In the events of the police station. At page 484, she said this:

"You will have To decide whether he is an

accessory before the fact or whether he is

a co-conspirator, in other words, a

participant, in other words whether he went

. down to the station with the others, with the

b - other men. If thet is so, he would be part

of the common design, or if he Is an

accessory before tThe fact because of what he



vdiid - | will just explain to you. An
accessory before the fact Is one who
+hough he is not present, in other words
he Is absent at The time when the felony is
committed, he procured, counseled, commanded
or abetted ancther or othersto commit the

~ felony: 1f that is so he is treated in all
respects just like the principal offender,
and becomes liable just iike the principal
offender, and that is why he is charged
~jointly for the capital charge.”

She then went on to detai! in clear and simple language the’ burden which was
onTThé prosecution in that regard. She applied the law to the: facts and-at
page 487 she reinforced her directions in This way:

"what the Crown is saying is that what he did

were positive acts of assistance, and he did

them voluntarily, knowing at the time what they

were going To do; knowing at the time that they

were going to burn down the station; knowing at

+he t1ime that they were going to kill policemen.

You will have to decide on those facts whether

or not he was an accessory before the act or (sic)

o whether he was a participant.

Was he at the station that night? You have to

look at the evidence that one of the firearms

t+hat was stolen from the station was found at

his yard under 2 log or between the fence - the

fence between hoth houses under a log. IT is

for you to say whether these can be used as a

inference that he was at the station. It is a

matter for you."
No challenge has been mounted in relation to her directions in this regard
and we do not think they can be faulted.

in his defence, the applicant steted from the dock That he

saw some men with guns on Penwood Road, one of whom Intimated that they were
going to attack the Olympic Gardens Poiice Station. He was given a botftie
To make a boﬁb §fiII with sand). He complied because he was afraid of what
+hey might do 1o him. When Constable Green enquired of him what was happening,
he lled in éxpiaining that "man was screechying pon them", i.e., men were
hunting them. 'He was afrald that the men would kili him and fThe pclice
officer 1 he revealed the truth. When Wayne Smlfh, +the co-accused requested
a pair of +rousers,‘The applicant handed them over because he wanted them to

leave. He assisted In hiding the guns which the men brought with them after

t+he event because he did not wish his family or himself to be molested, He



He signed a statement because he was told 1t could do him no harm. He did
not go to the police station nor did he kill any policemen: he was at homs
at the material time.
This defence was described as duress and indeed was leff to
+he jury by the learned trial judge. Mr. Cruickshank complained firstly that
she misdirected the jury as to the evidence which raised the defence. In
expanding on this theme,. he said That she had misquoted the evidence. He
referred us to page 487 where the learned trial judge is recorded as saying
this -
"These men are. o strangers o him. |
say no strangers because he has called
names, so0 They are not strangers fc him,
They teft guns with him to hide.”
He argued that there was no evidence'+ha+ the apb!icah% hid any guns. Buf
even the applicant himself admitted hiding guns, when he came to give his
unsworn statement. That he assisted in secreting guns is also plain from
the cautioned statement he gave +o the police. We are not impressed with
this argumenf: it has nO'éerif whatever.
He went on to say that in an otherwise "fairly accurate”
statement of the law of duress, the learned trial judge placed 2 burden on
+he applicant fo supply evidence of duress. He basedtfhis proposition
entirely on the use of the descriptive word "cogent™ before evidence and at
a later stage the word "eompel | ing? as affecting evidence.
The learned trial judge expressed herself in these Terms
at pages 493-494:
"Mr. Foreman and members of the jury, what the
accused has said here is that what he did was
not a-voluntary act-and that when he made the
bombs and when he gave them The pants and when
he hid the guns, he was not doing it of his own
free will and that he was acting because of
fear of the men, he was afraid. of The men, what
they would do Te his family and himseif. You
will have to decide whether the,will of the
accused man was over-powered by the men. Did
they do anything to him or say anything to him
+o make him have a feeling, an apprehension of

death or harm +o his family if he did not do as
he was told?



"what the accused has purported fo raise
is the defence of what we call duress, and

it 1s going to be for you to say whether
what he has said is such as affords cogent
evidence of duress. Now, because the
burden of proof is on the prosecution to

~ prove the guilt of the accused, It is not
for him foprove that he was acting under
duress. Once he raises the issue, provided
it is properly raised, it is for the
prosecution to satisfy you so That you feel
sure that he was not acting under duress
and that has fo be proved.™

[emphasis supplied]

Thercafter, she gave perfectly correct directions on duress. AT page 494,
for example, she stated the law thus:

What is duress in lew? Duress consists of
words spoken or of conduct on the part of
some other person which impels, forces the
defendant to commit the offence because he
has good cause To fear That either himself
or some member of his famitly wiil either be
killed or seriously injured 1f he does not
do what he is asked fo do, and the fear thaT
was spoken of was a fear which would have
impelled or forced a person who is sober, a
person of reasonable firmness, a person having
+he same characteristics as the defendant coutd
have forced such a person to have done the same
thing that he did, what he said he was impel led
to do.

The threats that he speaks of must be operafing
on his mind at the time when it was committed.
Now, Mr. Foreman and members of the jury, to say
+hat there is duress you first have to ask your-
selves, what is it fthat he reasonably believed
the men had said or done? And you have To answer
" t+hat question. What had they done To put this
fear in him? All he says is that he was afraid.
N He doesn't tell us why."

In R. v. Delroy Prince (unreported) SCCA 31/83, Kerr, J.A., made the following

sapient observation which is applicable to the present clrcumstances:
"{+ is a disservice to a summing-up to take
in isolation certain passages and interpref
them without due regard fto other passages
treating with The same questions or issues.”
The learned triat judge correctly pointed out to The jury
+hat since it Is the defence who have raised duress then there was an

evidential burden cast on them. Bul having made that point, she was quick

to direct the jury that the burden was on the prosecution to prove guilt and



T

he was not obliged Fo prove That he was acting under duress.

She examined the evidenbe given by The defence in this regard fto show that It
would not be sufficient meirely to assert that he was afraid because "duress
consists of words spokeﬁ or of conduct on the part of some other person

which Tmpels, forces The.defendan% To.ccmmif the offence ....." {p. 494).

IT is in The sense iinat tha ;p;iican?rhad givan absslutely no evidence what-
ever either of words or of conduct which could raise any reasonable belief

in him that his life was at risk. This case iliusirates The grave dis-

-
T
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advantage to an zcoussd wrare he seeks comfort in The dock and is thus
unable to answer gquastions from his cwn counsei as to his beliefs, intentions

or the like mentai elemer’. Then, there was naterial before the jury on

-k
t
>
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which they would be ertitled to ¥ind Thai egpplicant had oppertunities
to save himself but declined to avaii himself. When he was in the company
of the police officer (ConsTzhis creéﬁ , ha tied. He did not confess any
fear nor attempT o ieavs Tas gang. NeverTheEess; worthy of note is the
fact that when he was arrested by dhe police, his statement then was that
he knew about i+ but he had not gone up There.

The evideﬁce +hus put forward by The app!icant for the
jury's consideration did not constitute duress. The learned trial judge as
it seems to us, in being isir tc the applicant, was saving nc more than there
was an evidential burden on The appiicant to put forward evidence amounting
To duress onAwhich Théy cégld act. fhe wordz “provided it is properly
raised" make this view abuﬁuanTiy ciear. The budragen oT proving guilit rested
on the prosecution whe were reqguirsd To prove, i.e., to safisfy you so that
you feel sure that he was not acting under duress and thaf has to be proved™.
Nowhere in her directions did the !earned tria!l judge indicate thaT There |
was zny burden on the sppiicant to prove duress. We are not able to see how
the words - “and it Ié going o be for you Fo say whether what he has said is
such as affords cogent evidence of duress.” lIndeed, at page 497 she is

recorded as sayin; - "Look for evidence, iT's an evldential burden that he

bears.” We are not persuaded that there is any merit in this argument.. ..



-Finally, counsel contended somewhat faintly that she had
"watered down™ the effect of the defence of duress. Learned counsel drew
our attention to the following passage at p. 497 where the learned trial
judge said this: .
"There must be some compelling evidence for
you to look at to determine why he acted as
he did, but it is a matiter for you."
We cannot agree that those words in some way or other, denigrate the defence
because it is in that sense we interpret +he phrase used by counsel. The
sentence quoted above was preceeded by the following observation:
"t is for you, Madam Foreman and Members
of the Jury, but 1| will say that it could
never be sufficient for him to just get up
and say, 'l was afraid'.”
The learned trial judge stated the law accurately and clearly, -Bufess is
not raised by the mere assertion of an accused that he was afraid. He must
lead evidence that he was acting sclely as a result of threats of death or
serious injury to himself or another, operating on his mind at the material
Time.
In our view, the directions were impeccable. They were
eminently fair o the applicant. We wish o add that everything that could
be said was said on his behalf, Although no arguments were addressed to us
cn any other aspéc* of the case, we have, nevertheless, looked at the case
as a whole, considered both the facts and the summing-up and can find no
basis on which the summing-up can be successful iy impugned nor the verdict
of the jury disturbed. The jury, we are satisfied, were entitled to arrive

at the verdict they did for it was justified on the facts.

I+ was for these reasons that the appllication was refused.



