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':ffe:CAMPBELL J A ”'”f;;f:;}f;5' ;f:i}_.;f};jbf{f];i,fjfr-~”3-f'

'.rfba?fached ?o The Resndeﬂ*’Mag's?raTe s Cour?, ST.;E!lzab;;e

?he bailiff

The appe!tanT:N}bbi'Thelwell was un+|l }9

He was

Wf;ffconVIcTed on The 9Th of February, 1988 on’ an |nd;c+menf conTatnlng 3

"fbfcounfs of fradulenf convers:on. The facTs suppor?tng The conv:c?ion

'i;_iare ?haf a wruf of seizure and sale had been d|spa+ched To him *o ievy

' fff[execufion againsT Holland Dillon in respecf of an unPa!d JudgmenT deb*

bof some $6 000 00 ou?s*andlng agalns? fhe Ianer as. guaranfor of a ioan

'”'bfwhlch had been given To his son.s The appellanf aPPFOEChed 0'1'0“ and

i "-::'i‘hey appeared 1‘0 have en't'ered m-l'o an agreemen'i' under which Some

'"'5_$2 500 00 was To be pald WIThln a very shorT +ume, The balance To be pay-f:'e;e:g

' f;;able $250 OO per monfh T _ e
The Crown s case IS ThaT on The 6Th of Oc?ober, 1982 Dllion

';fjpald saoo 00 in cash +o The appe!!anf.- On The BTh of OcTober, 1982 he

b:fiagain pard a fur?her $1 200 00 |n cash On each of These occasions he

”7ffea5ﬂed for a recenpf and was. Told on The firsf occa51on Tha? he would be - :Tef?ﬂﬁb

'-iglven The recetp? when everyfhing had been paad._ On ?he second occasion;-V-:'

: ,_he was Told Jus+ +o walf._ Dl!lon was noT saTisfied wnfh fhe refusai of af'~ '}7

”Lbﬂreceip+ as a consequence he saw hss aTTorney who advised ham on The _bb,'”'




.___approprla?e sTep Tha+ he shouid Take. in The Ilghf no doubf of Thxs,.”'“*'
g.:Dilion in making a furTher paymenf ?o The appe[lanT did S0 by manager 5 S

"Vf_cheque made ou? :n hIS own name whlch he endorsed over To ?he appeiianf. :}

' :There is no dxspufe as. regards The receiDT by The appeltanf of Thls ;;:“”fDIS

'd.cheque paymenf buT he dlspufes The cash paymenfs.. ConTtnu:ng w1+h The

-dgCrown s case The ev;dence is ThaT +hese sums were noT patd over lnTo

'Tcourf for Transmiss;on To fhe Judgmenf credlfor.: In consequence of Thts, o

-r Mr. Dtllon found himself back in. courf and had To pay ai! over agaln.:_d _?r
'_feThe ma??er having been reporTed, 1nvesflga?;on was carrzed ouf cuimlnafxng
in The appelianT findlng h:mseif In cour+ The evndence of The appellanf }
\Tn defence was. ?hat he never recexved The sums of $800 00 and $1200 OO ;n

cash or. a? all Thls asser*non rn courT by The appe!!anT as remarkabte |n B

o Thaf very eariy in The 1nves?:ga?:ons when hzs affenfson wes drawn To The o

':f:_complalnf Tha? he had recelved cerTa;n paymen?s which he had nof pa:d :nfo

*f;_courf and he was specif:caiiy asked +o commen? on The cash paymenfs, he o

e -made no answer ?herefo.- ln courf he Jusfsfred The recetpf by ham of The f”f

'531; cheque for $I OOO OO on The basss +ha+ ET was a refund of wonles which he

d”.’refurb:sh:ng werk whxch was To be done To furn:Ture WhiCh he hed handed over

 to WeoOillon,

The learned Res;denf Magusfra?e hav:ng considered fhe ev1dence

: 5ff and no doub+ having seen and assessed The credib;!ify of The Crown Wifnesses,' -

'l_d-?he appeiianf and h|s w;?nesses,_came To The conclu510n Tha+ The Crown s il

B2

| deversnon was cred!bie and accepfabie To her. She reJecTed ThefverSlon

*.presenfed by The appelian? and found th ge?T?y on aFl fhree counTs. N

Before us Mr. Kn:ghf%endeevoured To show Tha? The verdlcf of

'f;fr?he iearned Res;denT Maglsfrafe was unreasonable and!or canno? be supporfed
_“: having regard ?o The evadence.a He s?ruggied in an endeavour To show us’ Tha?_ _

'7-ea'a dxfferenf v1ew of some of The facfs whlch he highiighfed could have, or =

S ough+ To have been Taken by The learned Re5|den+ Maglsfrafe.. He' however,

'df_frankty conceded ?haf The difflCUlTy he faced was The inexp{gcabie conduct




3.

of the appellant manifested by his failure at the eariiest opporiunity to
say someThlng in respec+ of The cash paymenfs whlch he was said To have
received, when he was |nV|fed 0 +o do by ?he inves+igaT|ng officer aT
Time when There was no quesTion of hls betng arresfed muchiecs of h:s belng
charged. .. | : L - R L o
_ We are of The vnew fhaf havnng regard To The eV|dence which
was p!aced before The iearned ReSIden+ Ma9|sfra+e, she |neV|Tab!y had To'”'”
come To the conchs:on of guelf The evtdence in our view was very clear d
ahd once The 1ssue of crediblilfy was deTermined aga:nsT The appellanT The
conVIcflon as we have sasd was |nev1?ab!e. i o |
Learned counsei on a second ground argued ThaT The sen?ence |
was mantfes?ly harsh and/or excessive, He conceded Thaf before The :
[earned ResadenT MaglsTraTe a medlcal cerTIfscaTe whlch he soughf To “
present before us and wh:ch we aliowed hlm To presen? had noT been Tendered
It is his con?enfton Thaf had such cerflflcafe been presenfed her view as
regards the propriety of 2 cusTodlal Term would !:kely have been d:fferenf.
The medical cerTificaTe discloses Thaf The appellanf is suffering from a
heart cond:flon and Thaf he is in consTanT need of medlcal supervns;cn
invalving The monlfor:ng of hlS meais. We are. no? aETogeTher SaTleled -
.. That This ‘medical certificate could no+ have been obTa|ned before and
;presenTed to the Magistrate, however, as Mr. Knight has forcefuily submaffed
the sins of the counsel ought not To be exacfed on ?he appellanf It is in
these CIrcumsfances Thaf we- cons;der anxnousiy ?he med:cal cerT|f:cafe which
he fendened. He aISO remlnded us of fhe dec1510n of Thts courT in

Re V. Owen Higgtns & OThers R. M C. A No. 45/86

IT is frue that There are cerfatn c1rcumstances |n The presenf

case which appear similar To Re Ve ggen Higgins ef al (supra} but there are

also dissimilar circumstances, This is fTo be expected because in general,
no two sets of circumstances pertaining fo an cffence and the offender will
ever be completely similar. Thus a decision on a non-custcdial sentence in

one case-may persuade but does not mandate a similar decision in another



.

. case albeit poriraying sone 1m11ar1tleo._ Each ;ase has to be'considered

on its owﬁfmerits;“_ﬂé aré howevur 1ot unmiﬁdfdl of the fact tﬁat tﬁe

}'fi

'-appelLa.;, bj v1r:uu ol hi onv1ct10n woula lOob hla offlce as ballif

.de have also con51dered his age and T2 aical-condi:ion- He is aged bﬁ

'_jaaro and surfe*s from a heart conditiqn_as-disclesed in: che medical

'_.cettl 1cate. ﬂn Ieel 1qposgd to accede to_the submissions-of_learned

counael on hlS benalr'Lnat Aa: the circumscarc e non~custodial_sentence

_would meet tne ends o JUaClCE. Iﬁ C01_luSLGA wel 'ind;zha;'on_che_fac;s
: the learned Rasmdnnt Hagxst'ate uas Iull} jus 1f d_in concluding on the
gullt of thd appailanxoj Iho agpedl agaznst vnnv;:tlon is dismissed. The

:appeals a; alnst snx 25 ar& allowea.”'Ln suf sstitution ror-tne'sgntenges

: of 1nprlgonmnnt wh‘_n were 1mposed we herac] uuhgt_tuto a fine- of $4,000.00

P

'fon each count with altprﬁatlvea'o; 4 montﬁu ;Apr onmﬁnt in default, The

_terms or 119r1qoqm 1t in def ault aze’to_run cﬁucurrently, - The .appellant is

.given’one[month'wi" in qalch to pay the fln,; susject to provision of cug

buretles uo be apnr3Vfae




