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ROSS, J.A.

Onwgune 20, L

9853 we heard the application for leave to
L wr
bt

appeal and fg&used it. At the time we promised to put in writing
our reasons for so doing. This we now do.

On November 3, 1983, the applicant was convicted of the
nurder of Anthony Young on January 21, 1983. At the trial the
case for the prosecution was baéed mainly on the evidence of

Pauline McKay, an eye-witness to the incident in which Anthony/}bhng

was killed. <:

_ In January 1983, Miss McKay was living in Vineyard Town,
St. Andrew at 2A First Avenue about a chain away from the house
where the deceased who was her boyfriend lived with his mother. At
about 10.00 p.m. on January 19, 1983, Miss McKay was at home and
heard gunshots coming from the direction of a gully which ran behind
her home. She left and went towards the home of her boyfriend;
arriving there she saw under a street light near%the house her
boyfriend, the applicant Norman Johnson and another man. The

anplicant and the O{Ler man each hkeld a gun.
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When Miss McKay came up to the three men the applicant
whom she had known for over twenty years was speaking to the
deceased. She held her boyfriend's hand and told him to come with
her and both of them walked away. As they were walking away the
applicant said that he is going away but when he returned it was
going to be "dread.” After the applicant spoke he'stepped off, then

turned back and fired shots in the direction of the deceased and

_Miss McKay. The deceased was struck by one of the shots and fell to

the ground, after which the applicant and the other man ran away.

The deceased was taken to the Kingston Public Fospital
where he was admitted and died on the 21st January, 1983. The post-
mortem examination of the body by Dr. Ramu revealed that there was
an entry wound caused by a firearm to the right side of the abdomen
and that the bullet passed through the liver, stomach, intestines
and kidney, and came out below the shoulder region on the right side
of the back. From his examination Dr. Ramu concluded that death was
due to peritonitis resulting from gunshot injury to the abdomén.

At the trial the applicant testified that on the night in
question he went from his home to the corner where a crowd had
gathered. In the crowd he saw several persons whom he knew
including the deceased Anthony Young and his brother Colin. They
both had guns and Colin was hitting another young man named Chris
in the head with his gun. Fe spoke tc Colin telling him he should

not hit Chris and Colin replied that he should mind his own business.
The applicant walked away and shortly after he heard gunshots. On

hearing the shots he ran home. The following day he heard that the

"deceased had been shot.

Mr. Daly was granted leave to argue an additional ground
~f appeal filed on 18th June, 19585, and he abandoned the grounds

filed earlier. The ground of appeal argued was;

Iy
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"1. That the learned trizl judge failed to
put the defence adequately before the
jury in that:

(a)

®)

he omitted to direct the jury
that the accused had, in effect,
denied that the sole eye-
witness for the prosecution,
Pauline McKay, was present
during the incident in which
the deceased was shot and
killed (see pr 36 and 40 of the
transcript of the notes of
evidence) and that the defence
was, consequently, saying that
her evidence was a complete
fabrication and should be re-
jected;

he omitted to point out tc the
jury that the evidence of the
said witness Pauline McKay that
the deceased was shot in the
back by the accused while he

was walking away was contradicted
by the evidence of Dr. Ramu as
disclosed in his deposition

(p. 25) that the bullet which
killed the deceased entered his
body from in front and exited at
the back. He further failed to
direct the jury that they should
examine this contradiction in
the context of the defence that
the said witness was not present
and that if they did not believe
or doubted that she was present,
they should acquit the accused.”

Mr. Daly submitted that the learned trial judge should
have put to the jury the case for the defence that the sole eye-
witness, Miss McKay, was not present when the deceased was shot,
although he agreed that the way in which the cross-éxamination was
conducted it might have apreared that the defence had conceded that
the eye-witness was present. Fe further pointed out that the
apnlicant in his evidence at the trial stated that he did not seec
Pauline McKay at the scene that night.

The submission is not supported by the evidence. The
questions put to the witness in cross-examination were based on thu
assunption that the witness was present at the scene. The first

question in cross-examination was:

m



Miss McXay, you heard gunshots while
vou were at your home and you went
towards where the gunshots were coming
from. that is so?"
te which the answer was in the affirmative. Shortly after the
witness was asked:

"Now, you mention that you saw the
accused, another man and your boy-
friend, wasn't ther¢ other persons
around?"

and again the answer was in the affirmative.

Throughout the cross-examination it was never suggested
to the witness that she was not present at the scene of the murder.
It is not therefore surprising that the learned trial judge did not
tell the jury that the defence was saying that Miss McXay was not
present at the scene, since that was never put to her as a part of
the case for the defence.

What is more, when the applicant gave evidence, he was
not asked in examination-in-chief, and he did not say, whether or
not the witness Pauline McKay was present. It was left to Crown
Counsel to ask in cross-examination whether he saw Pauline McKay
at the scene that night and his reply was that he did not see her:
this reply can only mean that he is unable to say wositively whether
or not she was present; he can only say that he did not see her.
There was therefore no evidence from the defence that the witness wes
not present,; as even.if his evidence was accepted he was merely saying
that he did not see Miss McKay but that she could have been prescnt.

There were therefore two completely different accounts cof
what happened at the scene of the murder, one given by the
prosecution and the other by the aprlicant. In NS summing-up the
learned trial judge after reviewing the evidence for the prosecution

and defence told the jury:
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“Having heard the story or the evidence of
the accusad, if you accept it, if you
believe it, then you must find him not
guilty. If you are in doubt whether to
accept the story or reject it, not certain,
then you must accept his story and acquit.
If you reject his story, do not accept it
at a2ll, you cannot because you reject it
say he must be guilty, you have to look
carefully at the evidence the prosecution
has presented, examine it with care, and
ask yourself the question, am I satisfied
and I feel sure of his guilt? When you
can answer that gquestion yes, I am
satisfied, I feel sure of his guilt, only
then can you return a verdict adverse to
the accused.”

In so directing the jury the learned trial judge quite
fairly and guite adequately put to the jury the defence of the
applicant as it arose on the evidence at the trial. As pointed cut
above it was never suggested to the witness McKay that she was not
present at the scene and the applicant could say only that he did not

see her at the scene, not that she was not nresent. The learned

trial judge could not therefore have proverly given the directicn theat
the applicant had denied her prescnce at the scene and was saying thot
her evidence was a complete fabrication and should be rejected.

The second 1limb of the ground of appeal is that the
Jearned trial judge failed to put the defence adequately to the jury
when he omitted to point out to them that the evidencé of McKay that
the deceased was shot in the back by the accused while he was walking
away was contradicted by the evidence of Dr. Ramu that the bullet
which killed the deceased entered his body from the front and exited
a2t the back.

fr, Daly submitted that there was evidence for the
nrosecution from which it could be said that the deceased's back was
turned towards the accused when Miss McKay heard the shots and looked
around; that it was clearly 2 question of fact for the jury to say
whether that evidence was consistent with the bullet sntering the

deceased from the front and exiting from the back; that Miss McKay's
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evidence was inconsistent with the evidence of Dr. Ramu that the
bullet enterved from the front, passed through the boedy and exited
from the back.
Further, Mr. Daly said that the learned trial judge
did not put to the jury the cssence of the defence that if they
found Dr. Ramu's evidence of the infliction of the injury inconsis-
tent with Miss McKay's evidence as to how the deceased was Shot9
then they were entitled to reject her evidence. On the contrary
he urged that the learned trial judge had glossed over the main
issue raised by the defence: that her evidence was inconsistent with thc
the medical evidence; instead the learned trial judge had suggested
that it was not really an issue at 2ll, and had virtually deprived
the applicant of his defence.
It is instructive to look at the evidence of Miss McKay
on this aspect of the case. In exemination-in-chief she said that
after the shots were fired by the applicant, the deceased fell to
the ground and she noticed that he was bleeding from his back. Thun
in cross examination this exchange took place betwzcen the witness and
defence attorney.
Q. Was your boyfriend shet in the back?
A. Yes, I don't know exactly because it
go through, I don‘t know if is back
from front, but he was bleeding from

his back when he fell.

0. I am asking you was he shot in the
back?

A. I think so, yes, he was shot in the
back.

Q. Now ycu came along, an argument was
going on and did you see this accused
man turn his back and move to go away?

A. Fe did not turn his back, he stepped
off,

0. Ee stepped off backways or did he turn?

A. He stepped off sideways because hc was
going in that dircction.”
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Again, at the end of the cross-examination we had these questions and

answers:

"Q. And you are certain that whilst they
were faclng each other and then you
took your boyfriend by his hand and
held on to his hand, both of you walk-
Ing away, at no time your boyfriend
turned around again?

A. No, he did not turn around.

Q. He continued walking away from the
accused person?

A. Yes."
Then in re-examination we had this:

Q. While you were looking back, can you
say whether your boyfriend at any stage
turned around |ike he was looking back?

A. No, he did not turn around, he was walkkng.

Q. Now when you hear the sound of shots firing,
at that point in time, can you say whether
your boyfriend iooked around or turned

around at that stage?

A. No, | couldn't say, at that stage | couldn't
tell.”

When a dlscrepancy arises In the evidence for the prosecution the
first consideration Is whether such discrepancy is slight or serious; If it
Is a slight dlscrepancy then the jury need not trouble itself about It.
Where, however, there appears a discrepancy as in the present Instance, then
the jury should look to see whether it is real or merely apparent and if It
is real to consider the nature and extent and whether qr'nof fThere Is an
explanation of the discrepancy arising on the evidence.f?g a matter for the

jury to decide whether thay find such explanation satisfactory.

From the evidence of Miss McKay we are of the view that she
merely concluded that the deceased was shot in the back because she saw blood
flowing from a wound in his back. When the deceased and herself were walking
away from the applicant and the firing started she did not see the deceased
turn around and look behind him. As far as Miss McKay is concerned this Is
not surprising as one would expect her to be looking at the man who was

firing the shots. The evidence Is that several shots were fired and the
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natural reactlon to hearing siots saing flred behind ene Is te lwok areund
to see whare the shets are ceming from and who 1s firing them.

Taklng all these factors inte consideratien.with respect te the
apparent Incons!stency between Miss McKay's evidence and that given by
Dr. Rama [t was epen te the jury to accept as a recasenable explanation her
concluding that a weand en the deceased's back meant that he was shet frem
the back when the weand was an ex|t wewnd, and ¢he h;ghprobabtllfy that the
deceased terned areand to look when the flring started behind him. The
dlscrepancy Is more apparent than real. This explanation for the apparent
discrepancy must have cemmended Itself to the Jary.

Having considered the greunds of appeal and the submlsslions which
wore as usual ably put forward by Mr. Daly en behal!f of the applicant, for +the
reasons set out abowg. we declded that the desnce had been adequately put to

the jury and that the application fer leave to appeal sheuld be refused.



