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|  .. The appticanT was conv;cTed of The offence of murder fn The
'1.Home CerUIT Cour* on The 5+h February, 1988 On hxs case comang on for
_'Trlai counse! whom he w:shed fo represenf hlm was nof proper!y refained
'-; and consequen?ly mede no appearance on. hxs benalf Two oTher counse!. whoe;feﬂ
lelhad ktnd[y censenfed +o represenT htm, Through The !ege[ aid sysTem, asked fjs;

"?fand were given perm|551on by The Cour? To w;Thdraw, afTer +he appilcan+

- -expressed disagreemenT w1+h Thelr cenfinulng represen?aflon.; The case
i.r_Therefore proceeded waThouT The appllcanf belng represenTed by counseE

During The course of *he Trlal “Tthe foliQWIng discussion occurred

”-f:;beTween The tearned Triai Judge and a w&fness, ?he lnvesftgaflng offlcer fnf'
'reIaT:on ?o Dermef Harris, who was a!ieced To have been one of The persons

rw1Th whom The applicanf acTed 1n The comm:SSIor of The offence.




Mi?SV-'"Histgfdgﬁfpii “You. sa:d Dermo? Harr154 7i'5?Uﬁi“ f o B
s ,5_1.'_;;+_g:  },=sT0od at. The door wsfh_jfﬂl;fggx;,,;,;;s

-J;a 9un7 :

1}.?fi?Wifness.;iiii |

’

. "-Wr't'nessﬁ '::':'-.Yes 5”". P

?"ﬁ ?%iHas Lordshlp. _?You know when he dsed? _iszﬁ”?:L

1“’;Wt+ness. 1 "f' Y

'“7';f%'H|s Lordshlp.7'fWhen? ?i?ﬂﬂ*gzi;..:'~. :

';zf,-W1Tness. - f 3_He dled somef:me iasT year SRR

.uw?*-Hls Lordship;ﬁﬁﬂYbu know under whaT CIFCUm':"'.

.fisfances he gied?.

'3;;“W|Thess.,_5;ﬂ¥_;Yes a;r.;,_4, 

';;_f:f':,';_H*s Lordship: "-:Ef-HOW'* i =
'”j;g WiTness..,,:;fj He was k;l!ed by The said
TR o .__,u;-?accused M‘Lord._.

=“-ﬁf7?Hts Lordshtp YO“ heard Tha?7

: TWtTness-im "" f?Yes M’Lord

' In The uourse of h:s summafion To The JU;V, The 1earned Tria!
':f_iJudge aTTempTed ?o dlsabuse The m:nds of The Jury of any preJudice which

llmay have been caused by The evidence wh:ch inadver?en?!y came: ouT in The  ;_: o

'¢ course of The above quesTlons. He sfafed Thus. L

: ]f"Now, anofher poinT fhaf EJWRNIid 11kE“TD
'“f;;brtng To your. attention ] -Th?s, you heard
-~ the'police consfabie;' he b '

- witness for:the crown;iSpec al_ConsTable
. .Scott said that he heard Thatthis e
... shot Dermot Harrls, and | Told you Then aﬂd
- There, dont pey any attention: o.it, and 1

'Lfam repeaf;ng IT To you now, don T. 3

' -f_He did'nT see’ anyThlng, he saxd he heard
';Thaf, itiis hearsay, and: so you. don't take
. that info .account. -He heard, Dermott Harris. .
R ) no? here, don'f concern yourselves abOuT,,,
L']Thaf helis’ noT here, and: don’T In: factlet
it enter Into’ your: minds that. rh;s man shot ..
~ohimg because ?he Specla! consfable said he S
,;Q;heard ThaT it is he who. sho+ DermoT Harris,-,_
- so ignore that afTogeTher in: your e
'ﬁfdeitbera?ions.“ S :



At the hearing of this appeal, Mr. Mitchel| for the applkltant
argued that the evidence which was inadvertentiy given in answer fo the
questions of the iearned Trial judge was.highiy-pﬁejudicial and that in
These circumsfances ‘where The appelian+ was not represented by counsel, the
frial judge had a duty to inforé the applican+ of his right fo apply to have
the trial STGPPEQ;QT ThaT.sTagQ._ Instead, he continued the case, without
infoerming the applicant of this right; and obviog§ly_Qid not address his own
mind tc the quesfign_whefhgrthé Tria{ shou]d_have_been aborted, He
contended that the words of caufién given fo the jury in the summation were
not sufficient to erase the préjudjpiaj effecf_fha? fhe evidemce would have
had in the minds of the jury. |

The:incident. out of which The offence for which the applicant
was being tried, occurrédsiﬁ:SepTéﬁbef; 1983, Consequently, the allegation
+hat the applicant killed Dermot Harris "some-Timé"iaé% year”™ was obvlously
not a reference to the same incidenfg”fhES'Tfiéifhévihé taken place in
February, 1988. It cannot then be disputed that the erdencehwas Indeed
hiSthmEF?JHQEEEB'- A1 Is evidence which revealed that the app!icant had
killed another man, and could, In our view,adversely affeet the minds of the
Jjurors in: their ¢§Terminafipn of whether: the applicant wasﬂa party to-the
killing for which he was belng fried.

_Tﬁe'dufy{oféa Tria{:judge_{n Circqms+ances_sgch as these, is
In our opinion,accurafeiy sfafeﬂ in the djcfa_qftVigcounf Caldecote, L.C.Jd.

in the case of R. v. Featherstone (1942) 2 All E.R, 672.at page 674 2s follows: -

' -“in cases where a person:charged- is not
“defended, and an’ Irreguiarafy of this
" chzracter'takes place, we. think: that 7
it s the dufy-of the judge to inform -
the pr!soner that he hasan, oppor?unify
~rand a right to submzf that the trial
“should not proceed and that he should
make the application there and then if
he wishes to do so. It by no means
“follows that in: every case a. person
charged would »desire o apply for a
new trial, but if-an applncafion is
made To- +haT effecf ‘it Is the duty

of the judge to decnde upon” the
app]lcaT!on accerdtng to the clrcum-
stances.  But at any. rate, we think that
an accused’ POTSON whq is undevended



R “shou!d be g;ven The xnformaflon by The,_
_..€Judge that he may apply: for the jury o
Lo tolbe discharged ‘and for the frial Tofﬁg.
'=ﬂ;begln agatn_ and wha? happuns afTer =

In fhe exerc:sa of h;s dlscreflon To deTermlnef whefher The Trla! shouid

proceed.ﬁ We are supporfed rn +hIs view by Lord JusTEce Sachs ln hlS

-'_ Judgmenf in: R v. Weaver & Weaver (1967) 51 Cr. App. R 77 aT pagv 83._,.,:;7
;f!,?...... As airaady sfafed fhe modern
. practice. evolved In Fhe- Iigh'i" of These
. cases is that .in.essence, 2s has now: .Hﬁ-_: el
o often been:Said vuvesssssses whether S
- or not to discharge the Jury is for The
" discretion of the +rial -judge on the -
,TT_"mﬁparfacular facts. and . “the court will: noT e
U lightly interfere with +He exerCJSe of *H{rq 5f"gq1f-'5
"“_ﬁhfhaf dlSCchlOﬂ."”_"" : '“”7'-”

o 'ﬂf; In. The ins+anf case, The !eérned Tr;ai Judge dtd no?.tnform
.;i;;fhe appilcanf Tha? he had The rlghT To apply for The dtscharge of The Jury_; _"v"
 :f   No+ haV|ng done so, we cannoT conc!ude Tha+ he adcressed hlS mlnd To The

”ff:quesflon of wheTher The Jury should have been dlscharged ano The Trial
  {?erminaTe0- ff?f}  f”¥' o R L B
: | o Mr. Lancéio+ Ciérke Jnr;;:.or fhe crown, céﬁﬁedeé tn argumen* fj  ;..
'fzﬁ-fhaf in: The cnrcumsfances The Iearned Traa[ Judge nad a dufy To |nform The S
..J:“iappel!anf of hiS F!PhT and ThaT Indeed he d d nof do so. _': . i ._.
| 5-f : However,_;n asming Th!s CourT To appiy fhe provsso by virfue

'*“;- of Secfion 14 (3) of The Judica?ure (Appetia?e Jurisdicffon} ACT, he subm;TTcu

'V'fuThaT in 351+ of The :rregu}arsfy, fhe ev;dence In The case was such Thaf +Hc ;;F~:"~

"'Jury could noT have arrlved aT any ofher conclus;on ofher ?han fhe QUilT of
";:The appet!an? For Thts proposrfiou he re![ed upon The d:cfa of

f=:V15coun+ CaldecoTe L C J.-ln R v. Fea+hers+one (supra) In which There was. a

o _-";-"_reference +o the s‘i‘a‘i'emen'l' of Lord Hewarf in F%. v Fir‘l‘h (1938) 3 AH E.R

.:-f .'783 as fo!tows-ﬁjff



5..-._ '.

YI+ is not very profitabie or useful .
To. enter into a speculation as to
what effect might be produced in the -
© minds of “the jury, still more -in the
U”fmlnds of ‘a'cotlection of Jurors on
'1hearlnq this . piece: of: ev;dence. S
‘an’ incldent of that ‘kind Takes place o
“then there ought to'be-aniend of The_i”?'

oo Jury WOU1d'rnev1+obe hove arrived at
. . *he same conclusion nofwithstanding
S Thaf Irregular|Tg." {emphas s mtne)

We have g|ven anx:ous conslderaflon To The submlssions .of '

Mr, Ciarke, buT canno+ hav;ng reoard To The con%enf of The preJudlcial

L]

evidence, and’ fhe corresponding nafure of The offence for which The f:**f ”J

. appellant was Trled conciude ThaT The Jur7 *Td;have_arrgveq at the same
_conclusion noTwiThsfanding The 1rreguiarlfy. }L  
The’ appeaF ts Thgrefore a!lcwed The convncfion quashed and

-The.senfence.sef'asade, -{n'?he_interesfzof-iusfjce,_a new;frja! is ordered,




