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WRIGHT, J.A.:

This 15 an application for leave o uppeal against

conviction and sentence of death for the murder of Ian lciorri

on september 2Y, 19E3, when he succumbed to a pullet fired by
one of three armed robbers who hela up and robbed passengers
on a mini-bus travelling from Havendale tce Xingston., The
record of the trial does not disclose the reasons for a
retiial nor when it was ordered but this was a retrial before
Clarke, J. and a Jjury in the uowe Circuit Court from march 22
to 26, 199u. it was not the applicant who fired the fatal
bullet but on the prosecuition case he was one of the group of
three involved in the unlawful enterprise.

s tole by the sole eye~witness, Special Constabple
Othneil Scott, the prosecucion case was that the witness,

dressed in plain clothes, boarded a number 35 bus at 50 Halfl




i

Way Tree Road at about 9:30 p.m. con the fateful night and sat

at the back on a seat on which there were already three
passengers. To his immediate left was seated the applicant,
whom the witness had known for about five years by the name
“Randy". 7The applicant beganh cbserving the witness, who
queried hiis reason for so coing ana received the reply chat
it was a record which the witness had in his hand at which
the applicant was looking.

After traveliing for some twenty iminutes the bus

stopped along Crange Street in the vicinity of the Kubel

Lzundry when suddenly Dermot liarris (alsc known to the witness),

who was standing at the door c¢f the bus with a gun in his hand,
announced "This s & hold-up, ncbody move". Another man who
wes sitting beside the driver also presented a gun while the
applicant,with a long knife in hisg hand,went into action.
He took a bill~tfold from a passenger's pocket and threatened
to stab his victii. Wirzle he was thus engaged Dermot Harris
said that "he musin't bother maie no miaiake“, i'he witness
heard an explcsion from the midale of tie bLus where
Dermot Harris was and a passengey, wiho turned out to be
ian BMMchiorris, fell to the flooys oOf the bus. His life had
pre-emptecrily been brought to & cruel end.

Harris'® gun next turned to the witness who received
a bullet in his right arm ana the gunman beside the driver
scarted shooting as well. 'me witness ducked behind a seau
and returned the five with nis service revolver. Harris
appeared to have been shot ana tnac signalled ageparture time.
The witness =zt first saia the three robbers then fled through
the windowe of the bus but later aamittea that he really did
not sez when the applicani left the bus. This admission wis
to give rice to the five grounds of appeal on whicn this

application was based. ppart trom the witness, other
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passengers were woundea as well. The kus was driven to the
Admiral Town Police Staticn not far away and then to the
Kingston Puklic Hospital whore the witness was admitea and
MechMorris proncunced dead.

Uthineil Usbournie, then Detective AcCting Corporai of
Police stationed at Admiral Town Poliice Station, saw and spoke
with the witnesc in the hospital and saw the body of
fan McMorris. Un Uctober 10, 1983, he took the applicant into
custody from the Red #Hills Police Station. The applicant had a
swollen leg with what appeared to be & gun shot wound. Told of
the charge being investigated involving him, he responded
"Me sare¢”.

Dr. Venu Gopaul, the pathologist who performed the
post~mortem examination, was not available and the only other
witness called by the prosecution was Henneth Hchcrris, the
fathier of the deceased, who identified the body cf the deceasecd
to the pathologist.

The issue of visual jigentification 18 a live one,
bearing in mind that the defence raised wus an alibi. Cricical
to the resolution of this issue are the answers to twe

gquestions -

{a) wow well did the witness know
the applicant, ana
{b} How good was the opportunity

to observe him in the bus.
As to the first guestion, the witness testirfied that for some
years he did guara duty at the Jonex Town Post Office and at

regular intervals - every ocher day - lie would see the appli-~

S

cant pasg in company with Lermot darris and he would call to

the witness, in addition the witness testified thiat he had

seen the applicant at bettlng shops in the Cross Roads area.
The applicant, who gave sworn testimony, denieu any

involvenent in the ciime but admitted thal his parents’ home
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was behind the post office; he would pass the post office
several times in the day and on those occasicns he would see a
special constable on guard at the post office. However, he
<»J denied knowing special Constable Scott whom he claimed he never
saw until Scott was Lrougint to him while he was in custody.
Jones Town, he said, was his community.

Regarding the opportunity to recognize tne applicant,

the witness said the rear of the bus was lightea up and there
was a light in the midale of the bus. He said it was a Wissan
mini-bus. If it wexe accepted that the applicant was seated
- beside the witness, the guestion of obstruction would not
affect the opportunity to observe the applicant. 8Such persons
as were standing in the bus were towaras the front of the bus.
The five grounds of appeal complaineds:

i, That the witness' testinmony
that fHe cid not know where
Randy was when the shooting
started represented a contra-
diction on which the jury
had not been properly
directed,

(ﬁ\ Z, That the jury rust have been
- confused by such direction
as was given them.

3. That the Judge failed to
direct the Jury to make a
specific finding on the
question posed by the
witnesg® ignorance of Randy's
whereapouts when the shooting
startea because that wculd
affect the operation c¢i the
doctrine of common design or
utnlawful joint enterprise.

o 4, That such bkeing the evidence
( E the applicant may well have
- been guilty of robbery but

not of murder.

vhat by the failure to deal
properly with the piece of
evidence in issue the appli-
cant had been aeprived of
naving a proper assessment
cf all the evidence.

(6
[



.,.5.,..
The first observation to be made of these grounds of
appeal, guite apart from the fact that they are repetitive, 1s
that they neither challenge the identification of the applicant

as a person seen on iiie bus nor do they seek to promote the

defence of alibi pursued at the trial. Rather, the contention
is that, unless the applicant is identified as being present
at a particular stage of the unlawful enterprise, he cannot be
held liable for any act which took place then. o authority

was cited for such an odd wroposition but the Court adverted

to the case of R. v. Antonio Becerra and John David Cooper

(1976) %2 Cr. App. K. 212, the headnote to which reaas:

"sfter a crime has been committed
and before a prior abandonment of
the common ‘enterprise may be found
by the jury, there must be, in.
absence of exceptional circuin-
stances, something more than a mere
menial change ot intention and
physical change of place by those
associates who wish to dissociate
themselves from the consequences
attendant on their willing assist-
ance up to the actual commission
of that criwme. In oruer to break
the chain of causation and respon-
sibility, there must, where prac-
ticable and reasonable, be a
tinely communication of the
intention to apandon the common
purpcse from tliose who wisn to
dissociate themselves from the
contemplated c¢rime to those who
desire to continue in it. What

is ‘timely communication’ must pe
determined by the facts of each
case but where practicable and
reasonable it ought to ke such
communication, verbal oxr other-
wise, that will serve uneguivocal
notice upon ithe other party tc

the common unlawful cause that if
he proceeds upon it he does so0
without the further aid and
assistance of those who withdraw.
tPhe unlawful purpcse coi him who
continues alone is then hiis own
and not one in common wich those
who are no longer parties to it
nor liable to its fuil and final
censeguence.
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Dictum of Sloan J.A. in Whitehouse
(1941) W.W.&. 112, 115, 1iGC applied.

The appellant, &, broke into the
house with two other men C and one
G. Their intention was to steal
from the nouseholder. While in the
fiouse,; the tenznt of a fiat on the
first floor surprised them and B
<j\] ¢alling 'let's go' climbed out of
S a window followed by ¢ and ran
away. ¢, neanwhile, who had been
handed a knife by B, stabbed and
#1lled the tenant. B and C were
charged, inter alia, with the
tenant's murder, and at their
trial the prosecution case was
thac B and ¢ were acting in con-
cert in pursuance of a common
agreement to kill eor inflict
bodily harm should the need arise.
¥ contendea that he had withdrawn
from the joinc adventure bhefore
_ the attack on the temant &and,
e tnerefore, was not liable to be
(\3 convicted of murder. The jury
were directed that the wordg
"lev's go' and the appellant B's
departure through the window were
insufficient to constitute a with-
drawal. Both B and C were
convicted of murder. Cn an appli-
cation, inter alia, by 2 for leave
to appeal againgct his convicuion
of murder

Held, that on the law set out
above and on the facts, that which
was urged by B as amounting to a
withdrawal from the common design
Qm\ was not capable of amounting to

— such withdrawal: thus B remained
responsible, in the eyes of the
law, for svexrything that C Jdid

and continued to Go atter #'s dis-
appearance through the window as
much as if he had done them him-
self; thus the application would
be refused.”

But the case against this applicant ig even scronger than the
cited case. 1n his evidence-in-chief, the wiiness said that
the applicant became involved in the rovbery of the passen-

B gers after the hold-up was announcec and before ian kMcMorris
was shot. 7Taxed in cross-—-examinaiion on his testimony that
the tnree robbers escapea through the windows, he recanted
and said, "I dJdid not see when he escaped”. Eucouraged by

this concession, Mr. Micchell pursueds
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"Qs Did you see when this man
leave the bus?

©

You didn't. Well, tell me
then, when was exactly the
last time you saw this man
on the bus? Wwhat was he
doing when you last saw him
on the bhus?

(’\
]
[-1-]

A Gn the bug?

Qs Yes. It is a bus we are
talking about, nuh bus we
talking about?

Ay After the shooting I didn't
see him again.

(vJ Qs I didn't ask you that, you
know, I am cominy to that,
don't anticipate me., Listen
to what I am saving, the
last time you saw this man
onn the bus~--you have told us
vou know, that you saw him
on the bus, so I waat to find
out from you the last time
you saw him on the bus, what
was he doing?

a0

Held on to the passenger.
HIS LORD&EHIP: Doing what?
Az 'The last time I saw him
was when he held on to the
passenger.

Mr. Mitchell:s and at the time he was armed?
i mean you say he haua a knife?

8 He had the knife in his hand.
(s Did he have anything else in

his hands at that time when
you saw him holaing on to the
passenger?

- § The bill-fold that he took
irom the passenger pants.

OF 50 he held the bill-ifold,
what was in one hand? The
knife in the other?

As Yes, Sir.

3 When you saw him -~- let me

get this right, after you
saw him holding on to the



Mr. Mivchell:

¥r. Mitchell:

A

oo fgf =

man, knife in hand, billi-~-
fcld in tne other, was thau
before the man f:ll or after
the explosion and the man
fell?

It was before.

Hib LORDSHIP: ‘fhat was
beiore what?

Ay Before the explosion,

Eefore the explosion and
the man fell?

Yes.

Hiz LORDSBHIP: Thal was,
you say, pefore the
explusion?

Ad: Yes, sir,

i want to be very specific
with you, you know, because
on the basis of vour evidence,
you said you heara a certain
explesicon there, sc¢ I want to
be very fair to you. At the
time you saw ithe accused man
helding on to the bill-fold
in one hand and knife in the
other, that was befcre the
explosion and tihe man fell?

Yes, sir.

20 now, explosion; men falls.
bid you see this man after
the explosion and the man
fell?

Yes, sixr.

You sawv him after the
explosion and the man fell?

Yes, siir.”

it is abundantly clear frowm the line cf cross—-examination

that to Mr. Mitchell the point of depariurce was crucial to

the applicant's case.

However, arfter he haa been afforded

the opportunity to acquaint himself with the

in Becerra (supral lie returned to Court nex:t

law as stated

cay to announcge

his capitulation since he could not distinguish that case.
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Applicable also to this case is the principle

stated by the Privy Council in Chan Wing-—-siu and others v.

The Queen (1%84) 3 All E.R. §77, which was followed by this

Court in £.C.C.A., No. 202/88 R. v. Wayne Spence dated

18th June, 1990 (unreported). “he headnote to Chan Wing-siu

{supra) reads:

"The three accused, armed with
knives, entereu the deceased's
flat, and while one guarded

the deceased’s wife, the other
two stabbed the deceased. They
then slashed the deceased's
wife. The deceased died as a
result of his wounds. The
accused were charged with murder
contrary to common law and with
wounding with intent contrary to
s 17(a) of the Hong Kong Offences
against the Person Urdinance, in
that they had unlawfully and
maliciously wounded the deceased's
wife with intent to do her
grievous bodily harm. The Jjury
unanimously found &all three
accused guilty on both counts.
The accusea appealed to the

Hong Kony Court of Appeal, which
dismissed their appeal. They
appealed to the Privy Council,
contending that the juage had
misdirected the jury by stating
that they could convict each of
the accused on both counts if

he was proved to have had in
contemplation vhat a knif: might
be used by onc of his co~
aaventurers with the intention
of inflicting serious bodily
injury.

Held ~ A secondary parcty was
criminally lialxle for an act
committed by the primary
offender whicih the secondary
party foresaw but did not intend,
if he touk part in an unlawiul
joint enterprise and it was
proved beyend reascnable doubt
vhat he contemplated anc foresaw
that the primary offendexr's act
was & possible incident of the
execution of the planned joint
enterprise. Whether a secondary
party contemplated and foresaw
the primary cfiender's act could
be inferred from the seconcary
party's conduct anu any other
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"evidence which explained what he
foresaw at the time. Since the
Crown had shown beyond reasonable
doubt that each of the accused

had contemplated that serious
bodily harm might be a conseguence
of their common unlawful entexr-
prise and since there were no
grounds for holding that the
possible risk of serious injury
was so remote that it could be dis-
regarded, the jury had been pro-
perly directed. “The appeal would
accordingyly be dismissed (see

p 8793 to p 88ba and j to p 88la
and j to p 882b e £ and p 883c g,
post)."”

Althougyh no other complaint was levelled at the judge‘s
handling of the case, we have carefully perused the records
and are satisfied that proper directions were given on such
issues as the burden of pirocf, the drawing of inferences,
the credit of the sole eye-witness, contradictions, visual
identification. With the need for special caution, at page
110 he directed the jury thus:
"I must tell you, Members of the
Jury, that even if you conclude
that the sole eye-witness,
Special Constable Othneil Scott,
is an honest witness, you could
not without more accept his
evidence that the accused was
one of the persons on the bus
participating in tiie incident.
it 1s essential to distinguaish
between honesty and accuracy and
not to agsume that the identifi-
caticn evidence is accurate :
merely because you believe that
the witness is honest. Let me
stress that honesty as such
provides no guarantee against a
false impression so imprinted on
the mind as to convince an honest
witness that the identification
is wholly reliable.

As the gquestion as tc the correct-
ness of the identification of -che
accused is a live and substantial
issue, I must, therefore, warn
yvou of the special need for
caution before acting in reliance
on the correctness of the
identification.”
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He dealt adequately with the opportunity to
recognize the applicant, identifying such weaknesses as tended
to affect that evidence, that is,the fact that it was night
and also that at some stage during the proceedings the witness
said he took cover and so would not be seeing the applicant
continuously. Finally, he dealt in appropriate terms with
the question of joint enterprise.

Accordingly, on the basis of the relevant law, as set
out herein, we are satisfied that there is no merit in the

application which is, therefore, refused.



