TR THE COURT OF LPPhil

TPresident.
¥r. Justice davkiag, J.A.
Fr. Justice Fewe  J.h.(AZ. ).

ve.  0LIV. WEYLIE

Berthan Macauley @.C. and W.5. Drowm. Jor the applicant.

A. Scares for iha Crown.
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ROWE, J.A.(Lz.)

On trne completion of thne zr_uwientis we allowed the appeal,

guashed the conviction, set asiue itne centence, orderea that in the

interests of justice there should bLe 2 new itrial and promised to putl

our deiziled rTeasons ik writing. Thiz Wwe now procoed

Pauline Thempscn, a 17 jear old youas woman,

tc

do.

emproyed as a

beiting shop clerim vas &t work on the st June, 1574 in the Solden

op, co! Spenisp Towrn Sona. Similarly employed was

Raphael Kose. he tuac young peopico uere on ibhe seller's side of the

counter and at zooutl nocn ilney weoere in ine wcol ol cnecking the day's

sale when two men aniered ithe beiliins chop. Une was zrmed with & sun

W]

which he poiniea at 1re £hop cegictants

terms, "Don't nove. bonutl talx. SLve ald the money you

The two 1ntruders cime te the seller's side o the coun

pcisessed tusmselves ¢f ise casn ther 1n the dravers. He, w
armes wits toe un, wezll Mr. Lhose o Blow in ibe hoad with ot
and Mr. sose Iell 1o the Jround. [ Irotle Trone LOFITION
bezrd an explosion 2n O: Lo farn . - Ll le oot rauling
7211 on iop of him ML U NS S O SIS AN o
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stimony of lir.

vi; G Le

It was

gepended, itat he idestifired the accon

at the Hunts Bay Police Station on th

know the applicant before the 1st Jun
said that the gunian wes in the peiti
the gunman came
he looked in th

ihree yards, and thati

Mr. Rose said that hs was frightened curing the

his eyes on the zun up to the time th

Rose and the police officer who concu

that lir. Rose made 2 positive iden

and saying, "This iz the man'.

The defence raised was that

defence challenged

separate ways. stly, 1t was su_

was present at -the C.I.D.

2nd June 1974 (thc day after the kill
Simpson,
that office and questioned. .
Secondly, 11t was su_gested 1o mr, .o
the identificatior porade and toz2t i
tihe wltitness

To this suzgestion

45

the purade hie

g slep

to within touchinz awisiance ol him,

at he was

office of the

the 1nvestigating officer, <wn

ce thet he

said Y,

.0se,

sed at arn lceuvifrcelion parzde ncua

e £61h

e 1574

»

about fi

for

e gpunman's face for

incident

cied tne identi{ication

cation by touching

1 ar wlibi. In a

-e3ied to the witness

Hunts Bay Police

ing ) with Detective

applicant wa

ally denie
saw Vetl.
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res'e
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spone 1o De
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A1 the trial

sun-butted.
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ddition the

the quality of tiie identification evidence in three

rose that ne
Station on tlhc

Sergeant

s brought 1:.uc

that he ke

|

that

estimeated to be avou.

v

d the suggestioa

Sgt. Simpson ca

the ¢ase.
1s evidence e

t. Sgt. Simpsol

wWOIDN

votr faileu

e rarage wut
“Ee,

vt of bas
neosmia hoocns
e T

were ooox



&

1 Ny RTelals 2 e o, - TN e vmoo v o AT [ - i - ey e - -
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Hose ip the C.1,0, office at Hunts Say on the Znd June end he gave

gvitence supporting ihe suggestions wanicl bac been made in cross-—

W

examihation in rciation to the "Indian® men and woman.

These veing the questions of fect, the learned trial Judze

quite properly volc the jury in the besineing pf the suaming-up tnat t.:C

important issue ia the case was the guestion ol identity, He went on wo

Sayy
"I woulc like to emphasise Jor ycur consideration that
the proper identification oi the accused hag been rajised
in this case and I must asl yo. 1¢ bear in mind that where

the proper identificaticn of the accused lg impgrtznt as

appecrs Irom the evideuce o©n ihis charze of murder, you oy

find that the accused wag ot properly identifieg, in which

p

case you nust find niw o tw o any offence. Any
doubt that the accused weos arojerily identified, or that therc

15 2 mnistake must be resolved ia nis fuvour and he myst be

Hext the icarned trial judge recounted the evidence gf the

witness Hose on +tae i1ssue of idesntificeaetion and ended that portion of nis

SUmEing-up sSayiug.—

"iny cou®t, lir. Foreman oand wemvors of the jury, must

be resolived in his favour. You migzlit think that the

identity was not sulficient, 1if you find that, acguit".

D

There was one important piece of eviaence that the learned

irial judge omiticd to place before the jury as he dezlt with tnis issue

of identificwtion. Tre Jury were ne. remipaed whatl ke cocused saic tno

o)

witness Rose nac been jresent o
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substantially on tac visual iaentification of one

the vefence chalienges the correctiness of thuat identilicetion,
judge snould alert the jury to z

with the ulwest cautior. ags there is a

e

I

s Abel 1ssue and o give ihe gury iuls
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b

SYLHETANCC 0o 201t e epproach

0
wnat important question.
Lnotner neticeable feature of many of these serious criminal

.cases is that the onily evicence connecting the accused ith the crime

comes from one or wore witnesses who say they ware oresent

ena saw the

acoused commit ithe crime. Felons are wont to pouance upon their victims, ?

rob them or rape them or shoot them, ana disappear withoul leaving greeting G
:

cards or fingerprinis., or other physical symbols oF taeir iuentities. :

The investigators who come along in their wake and i che erd, the

prosecutors wanc presant the cases before judge and jury musit do th; best

they can with the mersons wihc claim tc be eye—wiinesses anc who afterwards i
h

identify one or more wersons as the perpetrator(s) cif =wThre crime. ?

7 Tt is coion } e

knowleuge that more thoan twe million peooie inhabit

Jamaica and that there 1s a rich mixture of alt the reces in this

population. There is therefore always the possibiliiy, winat one person

nay ar a marked s lari resemblance anoher in any sive
ay bear a marked samitarity or re blar to ohe }oany siven

seographical area. The further possibility exists t.oezi an honest andg

prucent person may nake a misiake in visually identisying anocther.

Where, therefore in a4 oriminal case the eviwe:.ce Ier the

srosecution counecuing the accused to the crime rests .aolly or

oY 0T e witnesses and

the trial

approach the eviweace of iuentification

vitness or severat witresses might be mistezken. A mistake 1s no less {
!
& mistake 1f 17 19 race Lonestly. Alinougn it ig the cxrerience of bhuman

ssings thati mzny -ornest people are guick to admit thenr istlukes as soon
I
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full regare to all
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It is of iamportance thot tne

hisg auty fulfilleca,

these matters

natiers, enlightening with hls wisuow ana
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ovpertunity whkich
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criminal;
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wasz ithe person known to kim beiore thc dote of tne
commicsion of the crime and ii so for whot period
and in what circumstances,

if tne person was unknown to the witness, whet

descripticn, if any, dic ne give t
the physical conditions
viewing ol the criminal ag to

distances, obstructions, etCe.;

any specizal peculiarities of tue criminel or any

special reazson for remembering him;

the lzpse of time between ithe date ol the crime

and the time of 1aenvification,

the conditiens under which the identifiicatiorn wasg

made;

any soecial weaknesses in the isentification
eviuence;

any other eviuence which can support ithe zoentifi-

cation evidelice.

trial jud.e nci consider

merezly by a faithful noreration of the evidence on

Tlie should explein v tue Jury wns =i . ..cance of these

erxperlence Juat mieght ctherwise

be dark and impenclrable.
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n the instanl case the lsarnec irial judse did nui warno the

=

=t

jury in general terms thal there was the denger of 2 wisiake in visual
identification, he did not tell the Jjury any of the rcasons wny such
danger can.arise and most important of all he did nvt vell the jury how
to approach the identification evidence df the witness Hoce i1f they
believed or were in doubt about the inciuent 6f the 2nd June 1974 in the

C.1.D. office at Eunts Bay, in respect of which the accused gave evidence.

ym

Due t¢ thnis non-direction we do not econsider the sumaing-up to be fair

and adeguate.

Ground 4 of the appellant's .rounus of appecl, gives rise 1o
another matter of eneral importance. We will set o.t that ground fully.

"The learned trial judge did not fully ewsphesize the
defence of the denial of the actus reaz, and 2libi, and
mey well have eroded the full force and eiiect of the
applicunt's defence. Rather by his lengthy and detailed
directions tc the jury on provocation, scli deience,
accident end justifiable homicide, he mey 2ot only have
led the jury to concentrate on those uefencoes on the
assumption that the applicant was the doer of <be act, but
leaving cuch defences 10 the Jury, may aave wehdeu 1o

hinder them in reaching & true veraict'.
To tne lisi of defences mentioned in the {ourin Jround of appeal

chould be adaed, i

]

from recilass couwuci, beczuse the

learned trial judge [lfound i1 necessary to deal fully with t1hat defence

also.
The principle which has been aiffirmed and re~alfizrmed and which
should be egver preceni to the judgets mind is toat o swline-up is not

academic dissertalion upon ine¢ lavw. It must

o]

intended to be merely a

have reference to the wz2y 1n whkich ezck case has been nonducetzd ot the

trigl: R. v. Hamoton (?9@9) 2 Cr. App. rts 274, ond i onusi be
resarded in the light of ire condact of rizlozan vt suuniions which
"Vve been raised by counsel for tke Jrocecution zad e 4o vefernce
N -

recpectively: R, 13 Cr. Arp. R CE el T.24.
In ciher %ords 2 s in,-url GEoral. teo oT.e I WLICS &rlse
Trom o ihe eviusace _ivon &1 tZe wriocl.

Tv de thorefore the cuty ©f the tra=l oo o wve for the
conefuersiten oY ot Jurdy 21l osack asfeonces Lo ariLo . ocil, ooy
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inderence 1rin NS TVIceuts Slven 1n loi CASe Whe Lic L L ihe moouoec
specifacelly reliecs u,.on thail ceience. dneley ino dolonce reiiea upoln

would, if successful, leaa to & clean acourital,

that it might be taciically imprudent for the delence “c inviie the jury

1o consider as an alternative an ofience of lesser graviity +than the
one charged, snould be assiuuous in puiting the other vossible defences

regard to the evidence. See Bullard v. R. (1957) A.Cs 6353

having

R. v. Porritt (1961} 1 W.L.R. 1372.

Winn L.J. dealt with this question aam:rably iz R. v. Kachikwu

(1968) 52 Cr. App. neports 538. In thet case the accuscd said he did not

do tle act which resulied in injury to the complainant znd ilhere being

no other evidence ioc grouna self defence, tne trial Juli_e corregily and

understandably did not leave the issue of self defence Ilor the jury's

After they had retired icr souse time e Jury returned

consiaeration.
and asked a rather involved guestion which was misuntGersioou by the
irial Jjudge and counsequently he did not apply his mind to the gquestion

which the jury wanted him to help them to resolve. 4% page 543 dinn L.J.

said:- . . .. ) , .. .
= "It is asking mucn of judges and other trivonels of trial
of criminal charges tuv recguire inhat they o oould clways

have 1n minga possible answers, pessible (uenses in

1
which have not been relied uypon by deicacz., ccunsel or

even, as nas happened in some Cases, aave berl alpressly
liaclaimed by defending counsel. Hevertoeleone 1t is

perfectly clear that ihis Court has always ro_cracd it as

the duty ol the jJuage ol trial to ensure nimself

looks for ana sees any suck possible answere ond refers to
them in summing-up to the Jury and takes cai'c -0 ensure

that the jury's verdict resis upon thelir Laovin, in fact
excluded any cof tnose excusatory circumslizucez".

¥e think thet 1f in & char.e of
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heing tried before him.

In D.P.P. v. Leary Walker {9974) Y W,L.R. 10 U at 5., 1035

Lord Salmon gave & reminder thet the invitation %o the jury ¢ consiger

unnecegsary defences, could tend to confuse and hinder them in reaghlng

a true verdict. Although there was not a sgintilla of eviuence to grouna

self-defence, the Court of Appeal of Jawaica had held that the triz] Judge

should have left self-defence 1o the Jjury in the Walker case, Lord

Salmon in giving the advice of the Frivy Coungil, on an appezl] Py the
Crovn, said:-
"The judze would be quite wrgng to do so (i.e. o leave
the defence of gelf-gefenge) bggause any verdict of
manslaushter on the ground of gelfi-gefence would be
y <4 1
]

perverse; ‘there would be nQthing to support it

We think, that armed roboers, having descended upon Mr, Koge

and NMiss Thompson, having robbeg them @f mgney, having sitruck Mr, hoge

to the ground with the weapon and ihen a gingle shot having been

discharged which killed Miss Thowpsony there wag no room for the fangiful

deferices which the trial judge invited the jury to cousider. All tbeseg

so-called defences gave the accused additignal crhances oi acquittal but

as it does not apnear Irom tneir verdict that the jury were in fact
confused, we concluded that this ground of appeal fails.,
He are of ihe view that in the interests of justice there should

be a new irial in inis case, such {ria] to take plece during ine gurrent

session of the Home Circuit Court.
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