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DOME, JeAl(Age)s RS

( In a trial in a Court which Orr J. (Ag.) Goperidew as a "Circuit
Court Division of the Gun Court" the applicant Osmoi. filliams was convicted
of the murder of Verel Smith and was sentenced to dealb. Cn June 23 we
announced that hig application for leave to appeal wriulc be treated as the
iearing of the appeal, we allowed the appeal9 quashel viie ccnviction, set
zside the sentence and ordered that in the interests oi justice there be
a new trial. e promised to put our reasons in writia; and this Wwe now
proceed to do. ‘i

The apolicant was, on Sunday tue 14th Jarch, 1,76, a constable
stativned at dlletgon Road PoLi¢e Station. On tne Hoevious Friday -
siarch 12, he weant on leave;‘ Prior to that Friday, 2 .3o Smith and Weswon
revolver, thé proyerty of the Commissioner of Poiice aad been issued to the |
8

applicant. - The eviaence disclosed that there existed & jrectice in the

Police force whereby a Senior Officer could permit a couciable who was going

on leave to retain the firearm issued to him and the a)»-licant testified
that he had oovtained permission to keep his firearm.

Verel Smith lived alone in a room at 413 Val<uhci: Park Road. She
was on terms of intimate friendship with the applicant +ho would visit her
at her‘room from t;me to time. On the morning of tihe 1 th March,

Verecl Smith was closeted in her room with a male wvigi-lor. Shortly before
mid~day the applicaut came to call on Verel Smiti. <0 was heard to knock
on the door of ner room which was later opened dnlrtho an_ licant entered

the Troom. Ten to twelve minutes later, Verel Sulth chersew from the room

57



- 2 -
with the applicant’and both walked towards.ner gate. Smith returned alone
and after some further lapge of time the unknown man lof+t the rcom and has acy
»een seen or heard of since. An hour or so later the applicant returned
vo the premises, spoke to Verel Smith apparently in a irienaly ménner and
they romped about for a short time befqre both went i.tc Smith's room and
- the door was closed. A witness who liveu’in the roon adjoining Smith's,
<“/J did not hear any voices coming from Smith's room but si:z heard what she
described as a "slop', like someone hitting another, aud a short time after,
estimated to be about five minutes, she heard an expnlosion like the firing
of a firearm. The #itness came from her room to iaveztijate and was just
i1 time to see the accused hurrying from the room and avay ifrom the
oremises. Two women who heard the explosion entercd S.uith's room and saw
aer lying on the floor bleeding from a wound to tae head. Someone used
(:j) a telephone on the premises and summéned the police. 2y the time Sgt.
Lumley arrived, Verel Smith was dead.

The postmortem exumination revealed that a bullet entered the left
vemple of Verel Smith and travelled obliquely throu_ i tic bruin to the
orominenoce on the right side of the skull. The bullex wés recovered and
sxamined by the ballistics expert. The body showed dalk-irey powder-marks
on the left ear end upper part of the left side of the foce and from the
size of theée—marks, the ballistics eﬁpert concluded theat the muzzle of the
(vj revolver was within 12 inches of the face of the deceased when it was

discharged.

The police went in seafch of the applicant and at about 5.00 p.m.
that same day, Asst. Supt. Bailey saw the applicant at the Llletson Road
Police Station. The applicanty on reguest, haaded o e Asst. Supt.

a Smith and Wesson revolver and 12 live rouhds of cariridies.
e Asst. Supt. told the applicant that from informeivicu received there
(:jj had been a shooting at Waltham Park load in which the apulicant had been
| involved. The applicant replied "I know nothing about it sir'.

At the trial the evidence of the applicant was that he had’
absolutely no objection to the decsased entertaining acr male relatives
waen they came Ifrom the country to visit her and that she hea nowhere

gmcept her room in which to do the entertaining. Hdo vestified thut on
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that Sunday moruning the deceased told him that the male visitor was her

cousin, that he believed this to be so and at all wmaterizl times he was
i !

on the most loving torms with the deceased.

When they entered the room, said the applicant, Smith snapped:

her towel at him playfulliy, then she sat on a chair aad he on her legs.
He put‘his hands around her neck and began kissinz her. £11 this time
the applicant had 2is revolver tucked in his waist. omith complained
wnat the revolver was sgueezing her, whereupon Smith =usz.ed the applicant's
side off hers - or as he put it, "she ease off my sive oif hers a little
aind I get up immeciately and getting up, she held on Uhe gun sir'.
He went on to says— "She held on to the guny, I held o2 ¢ Lers cecessos
I‘hold on to tae revolver with her, sir, preventing ner ©o have control
over it." Then suddenly there was an explosion and 3.ith who was then
sitting on the chair fell to the floor. The shootinay ¢ meintained was
an accident.

The applicant gave some explanations for réplgcing the spent
shell with a Iive one, for not re%orting the shootiug 4o anyone and for
not summoning medical assistance. He did not recall -:ot cunversation
he hed with the police officers who investigated the chooting.

The Crown's case proceeded on the baéis taat the applicant in
a fit of jealousy deliberately shot and kiiled ths dcoccuseu. |
In returning a verdict of guilty of murder the jury uust Le taken to have
rejected the dafenéos_of accident and also of provocation. Because we
a2ave come to the couclusion that the trial was a nullity for the Teasons
which we will set out below, it is unnecessary to couent upon the summing-
up or to deal with zrounds 1 and 2 of the applicaat's _roundas of appeal.

Before decling with the 3rd zround of apneal, hoving regard to
important submissions addressed 1o the Court on ths owcrs of the Court to
order a new trial, we will set out in some detail the aistory of these
proceedings. The apﬁlicant was arrested without a werant on the 14th
ilarch, 1976. The following day he was charzed on an i:formation for
murder and.WJS tckon before the Resident Magistrate for 4. Andrew who

ordered that the accuseda be transferred to the Jun Court. This order

‘vas complied with and on the 7th April, 1976, the folloiing order was

nade.

S3a
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"Let & Preliminary examination into tie within
char_,e be held before me tanis day with o view to f
the committal of the accused to the Circuit Court
Division of the Gun Court if a prima facie case
is nede out against him.
(Signed) L.A. JAYLT ‘
KoM JUN COJRD.H '
(l ] The Residecut hagistrate proceeded to take thoe “reliminary
ezamination on tae (th, 14th, and 20th days of April, 1975, L1 the close

¢? the preliminary cxeminetion the Information was enucrsed:i-

"20. 4. 76
A priwma facie case having been made oul o _ainst
the accusged he is hereby committed to sl his
trial at the forthcoming‘session of the Uixcult
Court Divisicn of the Jun Court to be hele at
Kin, 3treet on the 21st day of April, 157o. Bail
(:\ oftered in the sum of $2,000.00 with a suwrety.
: (Signed) L.A. GAYLE
R.M. GUN COJRD.*
A separate order of committal on a printed form wes signed by
the Reslaent Magistrate. It differed from the endorsciicat on the

Inforwmation in tnat:—

(2) the applicant was committed to stend his
trial "at the ensuing session of tue Circuit
Court to be held at £ing Street on tue Zlst
(\:? dey of April, 1976,'" and
” (b) it was signed by "L.A. Gagle, Residont

magistrate, 3t. Andrew.”
The indictinent preferred against the Applicant was in this forms-

"Phe ueen v. Osmond Williams
In the Supreme Court for Jamaica
In the Civcuit Court for the parish of Win ston
IT I35 LBREBY CHARGED on behalf of Our 3overeiyn
CoLaay the Queen:
- Osmond Tilliams is charged with the following cfifences—~
(:/ STATEMENT OF OFFENCSE
Hlurder.
PARTICULARS OF QFTENC.:
Jgimond Jilliams, on the 14th aay of darch, 1976, in the
parigh .f Saint Andrew; Murdered Verel 5.aithe.
/s/, James

for Director of Paplic rrosecutions
22nd July, 19757
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The third ground of appeal and the only one shich was fully argued
vas vhat the applicant was denied his constitutional ri_ it to a public |
hearing in breach of section 20(3) of the Constitution, in thet he ousht not
1o auve been tried in camera as he was not charged with & Tirearm offence.
Sectiun 5(1) of the Gun Court act proviaes thet a desident

sajistrate's Division of the Gun Court shall have jarig. iction:-

(a) w0 conduct any preliminary examiastion relating
to a firearm offence which is a capiial olifence ...
and teo commit the accused to a Circulw Court

Division of the (Gun) Court.
By section 2 of the same Act "firearm ofience™ iz wcfined as

neaning s-

(a) any oftence contrary to section 20 ¢f +the

firearms Lctg

(b) any other offence whatsoever involviny o firsarm
and in which the offender's possession of the

fireurm is countrary to section 20 oi the Firearms

acte.

The Fircarms .ot resulates inter alia the cuadiv.uns uander walch
licences and permits w.y be issued to persons whu wish to _ossess firearms
and sectién 20 of the Act provides penalties and exasmpiions fou persons in
wogsession of a variety of firearms without being the holocer ¢f an

avyropriate licence.

It is provided in section 52(e) of the Mrearus .ct, that, “"This
0% shall not apply o any ... constable ... in respect vi any firearm
or ammunition in ais possession, in his capacity ... as wucu constable.”
The intention of the statute seems to be that ii o cunstable in n
the lawful exercise of his duties Aas a manctohdw i ISSUCL 1th or comes
inso possession of a {ireerm and retains it for the period of time and in
the circumstances in tiich a constable would normally ox be specially
authorised to retein tue firearm, he would be exempt fiuit oll the
provisions of the Firearms act.

In giving the meaning and scope of the phrasc Fln his capacity as

W - . : [ T3 . i
such? in relation to mcubers of Her Majesty's armed forces, wthich appeared

in the Firearms ict, 1937 of the U.K. in the case of

4

LLAUTELIN v BOWEN

(1947) 2 AER 837, Lord woadard C.J. said:.-~

=
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"Tt is just as much an offence for a membar of The

armed forces te be in posscmsion of a fivcaria rivuout

a certificate as it is fur any other subject ol the
Crown, unl:ss it has been issued to him or acguircd by
him in iiis copwcity as a member of the armed Ifurces, in
other wor(s, unless he is carrying his arms ia theo way
in which 2 2rmed svldier ordinerily does caryy thcem.
The exemption dces not apply to private purchascs which

a membar of the armed forces makes, for wiatever _urpcse."

In each cose 11 1s a question of fact as o .liovlicr the firearm
ig in the pQSSesgion ol o constoble in his capacity as such. In the instant
casc the witnesses for the Crown admitied that a coastible _cirg on leave,
could be permitted tv retain the firearm issued to him cre the epplicant
gaid he had such pormission. That being the state of vic eviacnce, it
apnears that the constable was in possession of the .30 Smith and Jesson
rovolver in his capacity as such and as a consequence exon.t from the
wrovisicns of the Mrcarms Lct. As the applicant's jpogucgsicn of the
firedrm was not ia contrevention of section 20 of the .‘ircearms Lct, an
offence committed by him with that firearm would not be o "Fircarm offence"
ag uefined by section 2 of the Gun Court Act.

The trial pf the applicant was conducted by Jui;c ana Jury in
camera. Just after the applicant was put in chirgs of e Jjury, the trial
jud;o announced that the trial was to take place in 2 Circuit Court Divisiun
of the Gun Court and this wasg acquiesced in by the prosccuvicn and the
cefcnco. Apart from the court officials, polics ofiicers, witnessesy counsel
and the step—fatner c¢f the applicanty; no one was present in the courtroom
auring the course of the trial. Autnority to eclear the court in the trial
of a Tirearm offence ig derived from section 13 of taec Hu: Court Act.‘

This is an authorised exception to a general rule for tricl in open court
suaranteed to the people ¢f Jamaiéa by section 20(3) of the Gonstitution.

A valid trial in camera of this accused for umurccr cculd only
e pursued if the capital offence alsc had the tecanical uuture of being
an offence committed with a firearm, the pussession of walcl: centravened
goction 20 of the Mrearms iAct. vOn the ground that tihc o .licant did not

comait a "firearm offence’ his trial in camera was 3 nulliyy and the

.oonvicticn and sentenco must be set aside.J
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The Crown did nct contend with any vigour +to uphola the

coustitutionality of the in camera trial, but argued forcefully that in ths h
interests of justice there should be a new trial, Section 14(1) of the

Jucicature (Appeliate Jurisdiction) Act provides inter alia that the Court

shall allow any appcal against conviction if they thinlk thet the trial

(;;3 court's judgment should be set aside on the ground of a o, decision on
s .
any gueostion of law. Scetion 14(2) provides for the uirsositicn of the
aypocal in the folilowing termss:—
"(2) Subject to the provisions of this 4ct the Court
shall, if they allow an appeal against coaviciion,
quash the cenviction aand direct a judgmeat and verdict
~of acquittal t¢ be entered, or, if the intercsisz oi
justice =0 require, order a new trial at suck time and
place 28 the ccurt may think fit."
N . - . . R o .
(~ ! When an appeal is allowed and conviction quasiied under sectiovn
14{1), the Court of Appecl has only two courses open btu it Either it
orders & new trial or it enters a verdict of acguittal. LT the Court

declines 1o do either, there is a presumptivn that the Court Les ordered

a verdict of acquittal 1o be entered - D.P.P. v, DONATLD “TITHE

Council Appeal No. 21 of 1y76.

Mr. Phipps subimnitted that in all the circumsiaices ol the instant
cagc there was no power in the Court of Appeal to order a now trial.
o argued that the applicent was immune from all the jurisuictions of the

‘Jun Court and it followed then that his commitial for the trial in the

Rogident Magistrate's Division of 'the Gun Court was a aullity. Further

an indictment based upon that invalid committal would itself be a nullity {
anda it is established 1Lw‘that a new trial is of an iadictiont and not
of an issue. With these arguments we must deal.
| | A peréon cherged with murder can be brougnf to tricl in a nunber
(;w\ cT Ways. The Director of Public Prosecutions may preseunt a vcluntary bill .
/ of indictment — section 2 of the Criminal Justice Adminigtroticn Act.
A Judie of the Suprcme Court may direct or give hia cougscut in writing for
the presentation >f an indictment for murder - section 2 of the Criminal
Justice Administration fLot. An indictment may be prcicrred by the ¢

Directer of Public Progecuticns when the accused has bhezin committed to

the Circuit Court for irial after a preliminary ocxamincvloie h

‘ 572
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4 Couoner's Jury may oy their verdict say that a person comc by his death by

muracr committed by cuother whereupon that cther person ©holl be arrested -u

tried for the crime - scctions 18 and 19 of the Coroners .ct.

The jurisdicticn tv hold a preliminary enguiry is regulated by the
Justice cf the Peace Jurisdiction Act, The Judaicature, {(.icciuent
vaoistrete's) Act and the Gun Court Act. Part II of toe Justices of tae
Pcace Jurisdiction [ct containing sections 29 ~ 40 doeal {ully with the
orocedure to be followed ¢n the hearing Qf preliminary cxeiinations into all
charses or cumplainis relating to treasun, feluny, iawicliable misdemeanour

croother indictavnle owifence within a particular .eo,repaicol ared. Such =

preliminary examination may be conducted by one or two Loy aagistrates and
a1t the conclusion of the examination "if in the ovpiaicn ouv the Justice or

Justices such evidence is sufficient to put the accumed ..oty ¢n his trial
for an indictabls sficingce, or if the evidence given raisec o strung or

probable presumption of the guilt of such accused party eco.o.. shall commit

him ¢ prison to be there safely kept until he shall be thence delivered by

due orecess of lawd «...." section 43 of the Justices oi the Feece Jurisdiction
Act.

The preliminary examination being in the natu.c oI an enguiry,
thc plece where it isg nela is not deemed to be ovpen courv. The grectest

flexivility is tascefcre introuuced into these proceeudin_s a2nc it is the

o8
expcrience of all tue membefé of the court where prelimiancry exeminations
heve been commenced in hospitals, at nizhts and early wormings. Section 35
et the Justices of the Peace ict specifically pruviaes:-

"The room 0. builaing in which such Justice cr Justices
shall toke such examinations and statement oz aliroscid
shall not e decmed wn cpen Court for taat purvoscy
and it shall Bc lawful for such Justice or Justices,
in his vr their aiscretion, to order that n¢ Hersen shall
have access o, cr be, or remain in, such revom ~r building,
withoat the consent or permission of suca Tiswice or
Justices, if it appear to him or them that the cuas of
Justioe will be best answered by so doing."

Power is jiveun tc¢ a Resident Magistrate to Lold wlreliminary

czaminations by szscticas 04, 272, 275, and 276 of tha Juaicature'(Resideﬁt

lagistrete's) Act. A Resident Magistrate must satisfy himsclf that the

iadictable offence cnursed is within his jurisdiction and oo be adeguately

7
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punished by him beforc he makes an crder for trial in hiz court, In any
~uher cese he shall orde: that a preliminary examination be held. If, on
ciadariing vn a trial, the Resident Magistrate takss the view that the crime
is ©oc serious tu be Uried by nim, hu can order that the cese proceed as cne
itor a preliminary cxeminuticn and if in the course of @ casc begun as one
for a preliminary examinaticn, it transpires that it is .oc within the
desident Magistr;te‘s Jurisdiction, he can revoke ais oidor Ior a
rreliminary examination and proceed to try the case to iinality. The
Judicature (Residoent Lasistrate's) Act does not detail the s-ccedure to be
followed when the iesident hagistrate is conducting a p. oliminery
exaininaticn, for guidance the Resident Magistrate must turn to the
provisicns of the Justices of the Peace Jurisdict;on Act. By section 63
f %he Judicature (Rosidcent Magistrate's) Act, «—- tho osgident Magistrate
when sitting in Peity Scssiuns has all the powers of twe Jus+iices of the
Pcacc and it is beyjond argument that when the Resiuent -.agistrote is
coaaucting a2 prelimincry examination he has no more power than one or two
Justices of the Peace acting under the Justices of tac Peace Lct.

The Jun Céurt act of 1974 has‘becoma the centre-pioce of legal
consroversy in Jamaica. Under its umbrella fall turec dificrent courts.
4t the fout of the ladder is the Resident Magistrate's Division and its
Jurisdiction is in part "t¢ coawuct any preliminary exc.iaciion relating
to & fireurm offence which is a capital offence ... and o commit the
accuscd to a Circaif Court Divisien of the Court."

In the firsi place the dun Court Act did not scv out to create a
noew ofience to be called murder or tov add or tu subtract anything from that
wileh in law must be proved to constitute fh§ offence of iwurder,

A Repident Magistratc regularly appointed needs no fresh cutherisation to

nold an enqui}y iato an cifence of murder. He in ais provcr yperson withiu
nis zeographical arca hés the jurisdiction to hear a prelimincry examination.
The Gun Court act 4id o % extend his jarisdiction in thig iuspect and when

.c site in what is called the Resident Magistrate's Jivisi:n of the Gun

Ccurt what he is duiny is in effect ne more than if ne Lad described

himgelf - "Residoent Lagistrate for St. Andrew.'
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Provision ig made in section 13 of the Gun Cevri ALct tor the
Fesient Magistrate 4o sit in camera when hearing 4 preliniicry examination.
The language of section 13 differs frem thaf of section 35 ¢f the Justices
of he Peace Jurisdictiunm Act, but the effect of the vw sccticns is exactly
thic same and establishes that the rule of law applicabl. o p;eliminary
)¢/M\7 cxaninaticns is taat the heering may be lawfully ccndacﬁca i the wbseace
of toe public.
The cuanstituticnality of the Resident Magistrote's Pivision of

the Jun Court was cousiusrea by the Privy Council in Hiuws cna cthers ve R

13 Ja. law Rep. 202, At pase 271 Lord Diplock saids-

"So hera too the Gun Court Act 1974 doves n. nwore shan

te extend in respect of certain specified flences the

geographical limits of the criminal jﬁris¢ictiun

exeroiéable by & properly appouinted Resident Aa;istr&te
(::) ‘ under the Judicature (Resident Magistrate's) ety and tu

attach tuv him the label a "Resident Magistrote's Divisicon

«f the Uun Court" when exercising jurisdiction ovor these

offencos.

I respectfully c_ree with and aucpt that pasusa_c ficm the ¢pinion

)

e
H

Lord Diplock. Tx the instant case the uffence was allc cdly committed.
in S*t. Andrew and the Resident Magistrate heard the proliuinar; examination
in 3t. Andrew, the perish in which the Gun Court is situated.

(::) The applicant wes committed tc stand his trial a% a Ccurt

toscribea in the euduvrsument c¢n the infurmation as thoe forthcueming session

vf the Circuit Court Jivision of the Gun Court," and ucscribed in fbe

Ccmmittal Order as ﬁthe next ensuing Sessiun of the Homo Circuit Court.”

There is no special Court known as the Circuit Court Divisicn ¢f the Gun

Covrt with its cwn jud. eus, its own officers, its own proccdurcs and ité “wWn

times of sitting. fiie Gun Court Acf provides that the Clhici Justice may, by

order, designute any Circuit Court to be a Circuit Court Division of the

— Jun Court - section 17(1) of the Act. This Division wacn so Gesignated is
indistinguishable in its oompoéition from the Circuit Court. It is presided
cver by a Supreme Court Judge sitting with a jury of twelve porscuns in a
Circuit Court fur the triel ¢f criminal cuses. There ig uv special form of

‘indictment presceibed for a perscn indicted before a Cixcult Ccurt Division

of tae Gun Court ana an indictment regularly preparsd wial oreferred befure
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2 Cirouit Court is the indictment upon which a person charged with a capital
¢ffence and triable in the Circuit Court Divisiun of the Gun Court would be
arraigned and triocd.

It appears 4o mo that the truc positicn in relaticn to the Circuit
Division of the Gun Court is that it is an vruinary Circuit Court which
has a power to try in comers a person charjed with murdering another with
a firearm which was in tho pessession of the accused contrary to secticn 20
vf the Firearms Act. In the Hinds caze referred to above Lourd Diplock
thought that the Cirouit Court Divisisn of the Gun Court was but a label
for the Circuit Court for the parish in winlch the case was to be tried.

He saids—~

"In substance, thercfore, all that is done by those

provisions of the Act to which reference has been made

is to enlar,c the previously existing criminal jurisdicticn
of a Supreue Court judge holding a2 Circuit Court so as to
confer upcn him jurisdiction ¢ try "firearms offences"
committed outuide the parish for which the Circuit Court

is held, if +that Circuit Court has been given the designati:un
of a "Circuit Court Division of the Gun Court." In their
Lordships' view there is nothing in the Constitution of
Jamaica that prohibitvs the Parliament from extending the
ggographical limits of the criminal jurisdiction exercisable
by a propoerly appcinted Supreme Court judge in the exercise
¢f the jurisdiction of a Circuit Court under the Judicature
(Supreme Ciurt) Law, whatever label may be attached by
Parliament 4. the Supreme Court Judge when exercising the
extended jurisdicticn."

When the casoe came c¢n for trial wofcre Orr J. and a Jjury, if tnat
judge had decided to conduct the trial in onen court with the press and the
public present, I Jdo not think that anyonc woulw dare to coatend that tho
trial was a2 nullity. In my view the "Circuit Court Divisiovn of - the Gun
Court" is but the well-~knuwn Circuit Court and nct a new and different cours
as is the Crown Court in BEagland. It is nct presided over by a newly
created kind of Judze with lesser powers and privileges and immunities
than those of a Supremc Court Judge.

I am of the view that the inlictment preferred by the Director

of Public Prosecutions in the instant casc was not based upon an invalid

committal and was conseqdontly a perfectly valid indictment.

59
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I am further of the view that therc is an cntircl; separate ground
¢ which the indictment as preferred ugainst the applicant cen be held v be

valids iWhen an incictmcnt is preferred by or with tue cuirment of the

Dircetur of Public Prousecutiuns or by or of the Deputy Jirccucr of Public

Progeocutions or of any perscvn authorised in that behalf by tae Director of

<:>' Public Prousscutions such an indictment is completely inconcadent of the l
coumittal. R. v. Scm Chin (1960-61) 3 dest Indian‘fio;,u.r'ls15\3, In that
casc the accused who was employed as a cock was coavicted of setiing fire
tv his employer's shopn. The information on which the Droliminary inguiry

was conducted was laid under section 3 of the lMalicious Injuries Law,

Caps. 234 which deals with the offence of setting firce to a dwelling house

J

and the Magistrate committea the accused for trial on oot churge.
“he indictment was preferreu by the Attoraney Gensral (the c¢ificial who then

had authcrity to iastitute criminal peusecutions) uader sceitivn 4 of the

same Law which deals with setting fire to a shop.

The first groune of appeal was that the prelimincry inguiry and

2.7,
U

he committal of the accused for trial in the case werc had, and that,

thercefore, the indiciment preferred against the accused and bhis committal

must be guashed. Hallinen Chief Justice of the Federal Susrene Court,
digosed of this subaissicn thuse-—

(:i\ Mg have seen the captivn to the disposition 1. vinis case
and the misiaks cuntained in the original indciucticn is
carried int. the caption. From this it must e interred
that the wa_istrate committed the appeliant for tiiel on a
chargs which wes bad in law. Had an applicasion fer

certiorari to quash the cummittal procesdings beon nadey

it would pxobably have succeeded. But tue quousticn for
us hers is whether this mistake invalidates tuc iundictmsnt
and tns convicticn of the appeliant. A3 have ween referrsd

to the cese of R. v. Shakeghaft (1). Therao, conarently,

(ﬁ\\ it was neld that the committal for trial was bad because
the statement of the uvffence in tne caption vmittced the
word "knowinily" which was an cssential ingrodiont cf the
vffencae, and that, although'the ingredient was iu proper
form, the wihcle proceedings were invalid becausc of the
defect in the committal proceedings.

Tnere is, huwever, an essential differcice botwesn
the Enzlish procedure and the procsdure ander tuc

Criminal Justice (Administration) Law, Cap. 03 (J.).
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Secti.n 2 (%) ,rovides that o indictment for a@y viience
shall be preforrea unless (inter alia) the porson accused
has boen cournitted te or astuined in custody, or uas been
bound ovver by recognizance to appear to aaswer an indigtment
to be preferrod against him for sucn an offviice ¢ unless
such indictument fur such an offence be preforrod by the
direction .f Her Majesty's Attorney;Generil i twig Ieland, -
or by tac woliciter~General or by any person n0lding the
vffice Jf Crown Counsel. Here is & clear pr.visicn that,
as was Jdone in this case, a law ofiicer Jr Cruwn Counsel

can prefer an inuictment indepondently of whothc of nut

the accusew has been committed for trial after a ~reliminary
inquiry. The ergument of the appellaﬁt on wuls ground

therefore fails."

In the instant ccse the indictment was siznced by & Crown Coungel
in the c¢ffice of the Jiresctor of Public Prosecutisns for tiic Diregtor of
Public Proseéutiqns° The indictment was in regular fufm Lirecting a trial
in the Ecme Circuit Court and having regard to the peovisioans ¢f geotion 2
of “he Criminal Justice Administration acty the validity oi the indictment
is unassailable.

I am of the view that a new trial can take jloce i the Home
Circuit Court vn tie criginal indictment or on a Volantiry Jill at tne
ingtance of the Director ¢f Public Prosecuticns. The =now wriel should

piroceed in vpen court in the Home Circuit Court, Kinzgston.
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