BEFORE: THE HON. MR. JUSTICE CAREY, J.A. C
THE HON. MR. JUSTICE WRIGET, J.A.
THE HON. MR. JUSTICE WOLFE, J.:h. (AG.)

R. v. PAUL DEZHS

Pzaul Zchley for &ppiicant

Miss Diana Harrisoh, Deputy Director of Public Prosecutions
for Crcwn

May 5 & 18, 1992

WOLFE, J.A. {4G.)

ir tha Hanover Circuit Couri on the 24th May, 15%1 before

[

Mr. Justice Courtcnay Orr, and a jury, the appiicant was convicisa
of the murder of Devon Peart and sentenced to be Xept at th=a
Governcr General's Pleasurc. We heard his gpplication for l=mavs
o sppeal tho conviciion on 5th May when we rescrved our decision
until today. |

Theo facts upen which the convictiion is based are un-

complicatad. On the 19th October, 1990 at approximately ¢.15 p.m,

Delores Grant, the only eye-witnees called by the Crown, said shs
was at the galaway lesding o her homs, swgeping her yard. Shs

cbscrvad the deceased, whom she did not know befors, walking up
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#ith a hammer in his hand. The applicant was also seen
welking along the =zaid rcadway, travelling in the cpposite diractic
Ee had in his hand a "pointed rusty imstrument.® When the decsased
reached tae gare of a Mr. Clunis' yard the applicant accostad him
nd s&id, "You think mi nuh catch yuh now." The deceased responde

"Just low mi mek mi gwan whey mi a go auh.”



;8 thie deceased spoke, he retreated, whersupon the

applicint ruched and armed himsclf with two stones. The daceased

did likewisz. They hurled siones at each other. The dac

ram up to ohe applicant and hit at him with the hammer.

ased

The

hammer caughl che applicant op his shoulder. The applicant moved

towards theg duceased znd used ihe "pointed rusty insctrument” to

stab iie deceased under his laft besast. The deceasad stagger

and f251 Lo the ground, mortally wounded. The appiicant ran away.

The bocy was removed to the Noel Holmes Hospital Morgue
A pesi-morter examination dore on the 30th Ociober, 1996

that tlz deccased

7]
o
n

q ’r

i

taine€ an incised wound on the left aspect

of the chest just below the nipple, a: the 4th intercostal space.

The wovdd me: sured half inch in length and had a depth of

inches. The injury piercad the hear:z. Daath was due o
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incised wound.
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The zpplicant was szen by the
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ard having bean duly cautiorad and interzogated, he
pelice that hs had thrown away the knife. Asked why he !
inc deceased, he said “Mi never mean fi kill him sah.”
when czutionsd, he said Mo scrry say him daad sah.”

The applicant in an unsworn statement said inter

"Mi walking down the rozd and see this

young man coming up tho road, sir,

and him turn to me and soy, Vol §2%¢ how

mi could a catch you. &nd me sey,

Etar low mi mek mi gwan wey mi a go

nuh, and mi s.e hin a come down pon me

with the hammer sir, and mi rush go

over Mr. Clunis gate for two sfanes[

s1y aid him go fi two 1o, sir. Lfce

ihe Lwo a we start f£ling scone, sir

butr none of them never catch we onz

ancthar and then him rush me with the

hammar sir, and lick afier me head,

g1y, and mi shift i¢ and it catch me

on my shoulder and mi rush and grab hin

sir. Mz hold him up and mi feel a

kpife in 4 him side sir, and mi draw it

cut, sir, and mi shub fhc knifs afoery

himF 2ir, just to sase him off a2 mi sir.
After when him ease off 2 mi sir, mi run.
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olice on the 30th October,
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LeAVRE Was sought and granited to argue three supplementary
grounds of appeal. Ground I was formulated thus:

> learned trial judge orrzd in law by

iling te leave for ths jury's consid
: Lhe guastion of manslaughtzr based
» lack of iptant.

-

Coumnsal for thz applicant contendad that basad upon tho statsment
macs by the applicant,whan askad by the police why b2 had stabbed

¥i1l khim sah® 35 well as the

I
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the decszased, viz "ML never mesn
worss vhich form part of che unsworh statemeont "Mi shub the kpife
afcer fim, sivr just te zase him off a mi sir®, made it obligatory
for the trial judge to bave laft to ths consideration of tnge Jury
the quostion of manslaughter based on a lack of intent.

in cthis case, the cardinal lins of defence waa self-defaonce.
Lxisinge out ef the evidencse the judge unmistakably laft for the

considoration of the jury the pleas of self-defence and provocation.

+t wa concedsd by counsel for the applicant that the directions of
the jucgs in vespoct of self-dsfence and provocation accurately

stated whe law. The extra-judicial stacoment by the applicant that
he agver meant to Xill the dacessnd made almost two weeks afier tne

incidert which was not repeated in the coursce of the Unsworn stace-

T

The rafusal of the trial sSudgs to loave the statomeni made
g

te whe pelice by the applicant, as being capable of meaning that

the accused did not intend to kill cr causs grievous bodily harm

(e

when b cut tha deceased, was in no way an orror in law.s
That scalement was not consistent with the version given by ths

appiicant in his unsworn statement, neither was it consistent with

the manaer in which the Crown witnoss Dealores Grani testifisd the
injury was inflicited. Ses R.v. Vincent McFarguhar (18747 12 J.L.R.
1365,
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This Court im S.C.C.A. 21/51 R. v. Howard Martin {unreport=d)

J.o. cmphasising and approving ths dicta of
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Loyd Hailsham, L.C. in R. v. Lawrence {1982} 2 W.L.R. 524 at 529 said:

"It is no part .of the trial judge's
functicns to leave uc a jury romoie
defznces or one not canvassocd by
thz defence cr arising on the facts
on the off chance that his failure
Lo do 80 may result in an accuscd
boing éapride ¢f a2 possible chancs
of acguitial.”

@ are of tha view that manslaughter on the basis of lack of intention
Cid not preoperly arise on the cvidence. This greund therefore fails:

GROUND 2

"The learned trial judge erred in
law by failing tc diract the Jjury
to anter a formal verdicr of not
guilty as the Crown had failed to
negacivae seli-dafence.

aftor much uncertainty, counsal 2xplainsd the meaning of

©

tils ground <o be "thet at the end of tha prosocution's case the
preosacution had failed to negative self-defence and the learned trial
Jjadge, notwithstanding the failure of counsel To make a submission of

e case, fught to have withdrawn the case from the jury on his own

On ihe prosscution’s case, thers was ovidencs of aggressive

conduct on the part of the deczased, bu: the svidence also disclosed

Agresser.  According to thae chisf witness Delores Grant, it was the
applicant whoe confreonted the decsassd. T is fallacious to think

tRal onee thero is avidenc: on the Crown's case of aggressive
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Xt of the victim, the %rial judge must withdraw the
case from the Jjury. In considerin ig whethar or not to withdraw a case
from the jury, the judge must take into con ideration all the

circumstancas ir

*J

cluding the aggressive conduct. In this particular
Case, *he evidance discleosed thar tha applicant was armed with a

wizpon from the outsst. His languagse when he confronted the deceased;
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“¥You think mi nuh &atch you now", suggested that he was awaiting
the opportunity to confront the dacsascd. It was che applicant
whe ran and armed himself with stones, wnile the daceased rotreated
frem him. In such a2 situation we regard the viciim striking at
thz applicant with the hammer as no mors than a pre-<mpitive response.,
at the close of the case for the prosecution, the judge had before
him a credible narrative which cannot be said to have failed to
nEgative self-defence. There was ovidence before him upcn which a
jury properly directsd could properly convict. It would therefore
ultimac:ly be for the jury to decide whother or not the applicant
bonesily beliaved that it was necessary for him to act in the
mannsy he d4did.

There is support for the approach of the learned trisl judge

in dicta of thc Court of Appeal im R. v. Galbraith {1881} 73 Cr. app.

R. 31Z4 where tho court said that a judge should only withdraw a case

from 2z jury if there is no evidencse upon which s jury properly

directed could properly convigt.

Ve arv therefore of the view that the lesarned trial Judgs

did nct fall into erroxr by lezving the issue for the cansideraticon

©f {ha jury.

GROUND 3
“Tha learnsd trial judge zrred in law by
failing tc give 2 special direciion to
the jury in order to assist them in
avaluating the svidencs of the sole aye-
¥itness which raised the issue of self-
Aefznce.”

This ground, we found to be wholly unmeriterious. There is
ne obligation on a trial juégs to cffsr the Jury any special directicn

in ths
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The duty ¢f tne trial judge

airly tc thes jury the evidence

which raised tha issue of szlf-defence, along with proper dirsciions

in law @2 to how tho law on self-defence is tc be applied. This dury
i

the learnad trial judge discharged begyond impeachment.
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For these reascns,; the application for

refuscd,

leave to appeal
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