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IN THE COURT OF LPPEAL o
RESIDENT MAGISTRATE'S CRIMINAL APPEAL HO: 38/851 I

BEFORE: THE EOW. MR. JUSTICE ROWE - PRESIDENT
THE HOW. HR. JUSTICE FORTE, J.A.
THE HOW. MR. JUSTICE GORDOH, J.A.

R. v. PETER GORDCH
WESLEY GORDOH

Howard Hamilton {.C. with Delroy Chuck for Appellants

Lloyd Hibbert Deputy Director of Public Prosecutiong Loy Crown

Septembexr23; 247k November 11; 1991
T FORTE, J.58.
Both appellants were convicted in che Resident Magistrate’'s
Court for the parish of Westimoreland for the offences stated here-
after. Peter Gordon for -
1. ZImporting cocaine into the island
of Jamaica fer which he was sentenced
to a fipe of $30,000.0C0 or 18 months
impriscnment at hard lsbour and 2
years imprisonment at hard labour.
2., DPoszsession of cocaine for which he
- was sentenced to a fing of B350,0GL00.4G0
o S or L& months imprisonment at hard
iabour and 2 years imprisonment at
hard labour.

3. Dealing in ceocaine for wiaich he was
sentenced to a fine of $50,0G0.00 or
i% months hard labour and 3 years

=5

¥porting cocaine for which he was
ok od to a fine of $55.000.00 or
s hard labour and 3 yR&ars

')



The appellant Wesley Gordon was convictaed for all but one of those
cffences i.e. imporiting cocaine for which he was charged, bur was

acquitted at the trial. He was sentenced as follows:

1. Pessession ¢f cocalns ~ Fine $50,00G6.00
or 12 months hard labour and - years
hara labouz.

Z. Dealing in cocaineg ~ Fine $50,.000.00
or lo months hard labcur and 2 years

3 labour
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3. Exporting cocains ~ Finc 550,6060.00
or 1% months hard labcur and 2 vears
herd labour.
Their appeals came before us, and having hearéd ithe arguments of
counsel, we dismiszad the appeals and 2ffirmed the convictions and
sentences., 5Ls promised, we now reccrd our reasons in writing.
The evidence agalinst both appellanis, was acguired by

virtue of the co-cpevation beiween law agents of the Government of

the Unicted Statss of Americz and of Jamaica

The co-cperation of drug cdealers on an international scale
has necessitated the <o-operation of law agents thrcughout the

world in their effcrts to ceontrol the international . trade in

Michael Davidson, who described himself as a “rsgistered
confidential informant” and Kenneth Gaul, & special agenit of the
United States Customs, were indeed the twe major players and the

main witnesses Ior the prosecuaticn in this case
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Carlos were present, but alsc another gentleman named Gilbert Ruics.



discussion with the

o

Subseguantly Carles and Cllie Milian had
eppellant Peter Gorden. This conversation concerned the impoerta-
tion of cocaine from Cali, Columbbia teo Jameica and then untc Miami.

At this meeting, it was agreed that the appellant Petsr Gordon was

In Jamaica, he was Ilntroduced Lo both appellants by Gilberto and
Carlos. ©On the liéch July, 1990, Davidson returned to Miami for

briefing with U.8. law agents and reiturned to Jamaica on the zame
day. During the psricd between thae léth and the lsth July, 1928, he

had spoken to both appellants on many occasions bui testified

]|

spacifically t¢ one occasicn when he spcks to them at the "Chicken

]

abin® restaurant about geitting fuel for the aeroplane and fixing
bomb-holes in the airstrip. Cn the 25th July, 1530 in keeping with
the real purpose for his involvement Davidson met with a Jamaican
police cofficer Cons. Hugh Lawrence and agents of U.S5.h. Customs and
Drug Enforcement hgency of the United States Government.

On the evening of tho 26th July, 1990 Davidson went with
Carles and Gilberitc to z house whsre he gsaw both appsllants. Ee

-

then left with the appellant Wesley CGordon and a man called "Rasta”

and in a car dyiven by Wesley Gordon went to "Little Bay". The
threse men went in 2 canoe, "down the ccast” . and pulled intc some

&

low cliffs south cf Tegril lighthouse. On the cliffs were the
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appsllant Pete orden, Gilbertc a & number of other men. it
this poirt several rice bags wers placed in the cance by the men on
the cliffis, on the instructions of the appsllant Petar Gordon. The

witness foestifiad as follows:s



The zacks vwere itaken from the cliff
ints the canc=s. Peter Gordon and
several other persons who I dont
know took these sacks from the cliffs
unto the cance.,”

after the caroce was loaded, it was driven several miles off shore
where there was a U.5. Custeoms boat in v walit.ing. The canoe docked
beside the beat. In this boat, wasg Mr. Xenneth Gaul, who was work-

ing undercover in this operation, and with whom the witness

. Customs boab (of

45}

Davidson had had discussicons in Miami. The U.

w9

course not recognized as such) was leadsdé with the rice bags which

w1
f—s

had besn placed in the canoe. The appellant Weslev Gordon was still
on the canoce at this time zacd indesd tock an active part in throwing
bags from vthe cance intoe ths boat.

The bags were taken by Mr. Gaul to Miami where the contents

ware subseguently tested and found tec be cocaine by Mr. Coates,

the basiz of & ground
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of appeal, the details of that evidence will be dealt with, when we

come to address that particular ground of appeal.
Those, 1n summary, were the basic facts which led te the

convictions of the zppellants.

Befcere us, the fclleowing grounds of appsal were argued:
"{1) The verdict is unresasonakle and cannot
be supported having rﬂgaré o the
evidence. in suppori thereci:

{a} The evidencs of HMr. ¥Yenneth
Gzul is untrustwerthy and
cannot be relised on. His
breaking of ihe rice bags
and placing of the ucsagﬂs
in cardboard b
of the presenc
accused 1s unre
The real likel
packages coniain 1n9 cocaine
coculd have bsen sugst*uLJed
at that point does exist.
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b (b} Mr. Eenneth Gaul's gevidence
that he is in the business

cf deception undermines his
evidencse and lsaves open the
r2al probability that in crder
t¢ butitress and tc maxe this
case fcolprecf that he could
have put ceccains in the
packages which were handed
ovaer to the Forensic Experts.

o) My, Gaulls eviden
has other exhibit
cocaine gives furt
to the fzct that 1

fm e

interfered with the packagss
wirxich were brcought te the
Forensic Experts.

.
Ol

The failure of the C
show that the packag
were dealt with J} ol
were the same packag
were tested for ccc
peaches the case aga
accused.

f\
)
o)

Mr. Gaul's evidence that he
packaged similar locking bags
with talcum powder tends to
suppert the preceding arguments
that if Mr. Caul wanted Lo, as
indzed the appellants are
suggesting; that he could have
easily ﬁ“cnanje cocaineg for
other substance which may have
been in the bags.

th

In all thes circumstances the
case against the accused men
rests solely on the evidence
given by Mr. Xenneth Gaul whose
control, supervision and
pehavicur leave ample rocm for
tampering of the packages and
his evidence ought not o be
relizsd on.

O

In arguing this ground co
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cwo other grounds
which read as follows:

#{i1) That the Learned Trial Judge
erred in admitting - intc svidence
photographs which were not pro-
duced by the individual whe
developed the negatives thereto.

=3

'he Learned Trizl Judgs eryed
in holding that all due pre-
cautions had been taken by the
witness Ken Gaul in relation to
care and custody of the cocaine
allegedly shipped from the
island in 'rice bags'.w

ﬂ



Cther grounds argused were:

1, That the learnsd Trial Judge errad
in failing to accept the submissic
cf no case ai the clcse of the
Prosecuticn in respszct of
Hesley Gordon.

2. The Learned Trial Judge erred in
relying on the evidence o ihe
witness Ollie Milian, an accepted
witness with overwhslming interests
Lo serve, in vhat, she had been
promised substantial reductions of
sentence for both her husband and
herself, on pending charges, in
return for testifying against the

sAppellants.”
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4 Failed to show
rages which were put

boxes wore the same
wers taken from the rice badgs;
and ccnseguently, the Court could
not be sure that ths substance
rested by the Government Analyst
was in fact that contained in the
rice bags.

,t:\
t.,.l .

ought net to have relied on the
evidence of Eenneth Gaul because -

{a} he admitted that he was in
+he business of deception,
and admitted that sven in
the instent case he was
practicing deception;

e
o
-

the probability that his

evidence could have been
manufactursed, as he had
sols possassion of the

exnibit, and had tho
cpportunity of replacing
innocent ancé legal goods
with cocaine.
in considering submission (i} it is necessary
+he evidence to determine, whether there was adeguate
{a) the chain of posssssion and {(b) the condition of

to come to a conclusion that ne interference took pl

the hnalyst =xamined them,

ground, ¥r. Chuck contended

That the Learnsd Resideni Magistrate

o examine

tracing of

the packagss

ace up until
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. with the acceptance inic the
boat by Gaul of the 14 rice bags. He testified that he tock
the beat to Guantanome Esy, where he personally unlcoaded them
and xept them in his custedy until the feollowing cay when he
tock them by plane tc Miami. There he locked the bags in a
customs warchouss. Before doing so however, he had opsned the
bags, in which ne found packages, which he subseguently sealed
in bexes, then numbsred and labslled them. These boxes wers
placed in a container and locksd in a warshouse for which only
Gaul had a key.

Gaul subseguently handed over ihose boxes (2% in numberxr),
on the 3th August, 1590 teo Patricle Zpisgel, Drug Enforcement
Agent Administrator at the Drug Enforcament Agency Laboratory in
Mizmi, GSpiegel testified to receiving these sealed boxes, putting
Lab Ho. ©4 C <7 on each bhox, logging them and locking them in the
vault. On the Zlst August, 1330 these boxes were releasad by
Spiegel to Arumar Humar, Forensic Chemist in Miami. Rumar

testifisd to opening the boxes and finding therein e total of 387

kilo-sired packages, all cof which contained cocaine. He chen re-

sealed the boxes and returned them te the custody of Epiegsl who

again leckaed them in the vauli.
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On l4th Zepiember, ; Fitzmors LCoates, Covernment
Analyst of Jamaica anc¢ Cons. Hugh Lawrence atitended the Drug

Enforcement Agency Laboratory. In keeping with thelr reguest, and

witn the co-cperation beuween the fwo Sovernment Agencies,
Misg Humar again secured the boxes, from Ipiegel, and on this

occasion handed them over to Lawrence and Coates. Coates then
marked each of 28 boxes with whet he described as F.L. Ho. 1289/50.
He examined the contents of sach of 387 packages which he found and

took samples from ecach. He was for some unexplained reasons,



allowed to examine the contents cof Zi boxes only. He placed his
sampleg in separate plastic bags, and marked each wiih the corres-
ponding number of the packages from which each sample was taken.
He weighed the packages, recorded the weight and thereafter returned
the boxes tc the custody of the Drug Enforcement Agency Laboratory.
He returned to Jamaica with the samples, which he tested at the
Forensic Laboratcry andé concluded that all the samples taken, were
cocaing. Ceons. Lawrence before leaving lMiami tock photographs of
the packag@s at the Drug Enforcement Agency Laboratory.

This evidsnce 1f bsllieved egtablished gquite clearly. in our
view, that che same substance containesd in the rice bags which were

recovered by Mr. Gaul was in fact the same substance examined both

&

by Mr. Kumar, and Mr. Ccates and found to Le cocaine.

Counsel for the appellants,; argued however that this evidence

L

depending as it does on ihe credibility of Mr. Gaul, should not have

been accepted by ithe Learned Resident Magis

[gs

yate, as Mr. Gaul is a
self-confessed deceiver. This argument in cur view is fallacious.
Mr. Gaul's admission, related to his job of an undercover agent, who
is forced to present a picture of co-operaticn to his criminal
conspirators so as to have the opportunity tc apprehend them at
the time of the cummission of the offsnce. Counsel, relied strongly
on the admission by this witness that in Hiami, he had prepared
similar packages containing talcum powder, and replaced the original

packages with th

[}
]
¢
0
0
]
{n
f

o facilitats a delivery te Gilbertoe who
weuld assume thaco the packages were the szme. This was done,
obviocusly to aveid the risk of loging the genuine packages during
that operatiocn, an act which in the opinicn of this Court, was

reasonable in the circumstances.
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I accept his sxplanation that he purgpared
simzlar lcoking packages to the sealed
packages that were in the fouriteen rice
bags and deliversd these similar locking
packagss to Gilberio Rulz inp Miami U.5.A.°
In our view this finding is adsguately supportved by the

avidence, and in tliess circumsiances, the admission of “the act of

deceprion® cught nct to have affected the learned Resident Magistrate's

The guestion whether Mr., Gauvl's scle possession and control

of the packages, gave him the oppo:
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tampering with the
exhibkits, and whether or not he did sc was indesd a guestlion of fact
for the learned Hasident Magisirate. The evidence, however, does act

reveal any suggestion that he 4id so. The defence pointed to his

access to other such exhibits,; and the possibility that he cculd

replace legael goods with cocailne taken from cther sources. IL appears,
however that this submission is predicated cn tne fact that the

appellants were never confropnted wich the subjsct matier at anytime

at all. Though, iu is desirable that this should be done, or ought

different considerations must apply in cases such as theseg, where
cfficers of two Etates are invelved in ths invesiigation, and the

subject metrer is zllowed to leave one jurisdiction for the purpcse
of successfully completing those investigations in another jurisdic-

ad
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tion. There is no rule of law thebh an accused must be confron

he crime/soffence and where as in the

rr

with the subject matioer of
circumstances of this case the accuszsed are arrested 2t a time when
the exhibits would have already been recovered and sealed, and in

addition out of the jurisdiction, the trial judge must assess th

D

i

oy
o

evidence to dJdehermine whether there een any irregularity in



respect ¢f dealing with the exhibits. In this case the learned
csident Magistrate has shown by his reasons that he did sc. He
fcuna -

*The fact that the accused wers noct con-
fronted with exhibiis, doos not in my
View prevent a flndlng and I so hold
hat the sezled packages that were in
+the 14 rice bags were the same ones
chat ¥ennsth Caul took to Miami handed
over to the D.E.R. Techniclian in carton
boxes who handed them gver 1o

Firzmore Ccaitas who took samples from
them and found them to cgntain cocaine.
Dus precautlon was taken to keep tas
sealed packa in the same ccndition
Lhey were 1in f;om the time they left

Jamaica to the time they wc;e uOllvelsu
to tThe D.¥.4. Lab in Hiami

In our visw This court cannct interfere with thesse findings
suppexted as +they are by the evidencs, and which are reasonable,

given theo testimony that th

i

learned Resident Magistrate heard at ths
trial. In thess circumsitances we concluded that there was no merit in
this ground.

Mr. Chuck also contended that certain photographs were
tendered in evidence although the maker was net the person preducing
samz. This contenticon was however, noi stranucusly pursued. It arcse
during the evidence of Ceons. bugh Lawrencs, wino had photographed the
exhibits in the Drug Enforcement Agency Laboratory in Miami, and
having had them develcped at a ccmmercial photographic crganizatien,
sought te tender the negatives and the corresponding photographs.

biection was taken as to their admissibility on the same ground
acvanced before_usy but the learned Resident hiagistrate nevertheless

admitted them intc evidence Thess photographs werce tendered to show

o
=

the condition of the exhibits at e time they {the photcographs) werse

iy

taken, and included the marks of identification put thereon by
Mr. Gaul and Mr. Coates the Governmseni Analysts; - these witnesses
testifying as 4id Mr. Lawrence himself that the photographs represente

a true renlica of the condition of the exhibits, as seen by them at the

“
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time. In cur view, the photographs added very little, if any, to

the case for the prosecution and in the absesnce of detailed argu-
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ments on this p . 1t is sufficient to say that in the circumstances

4
-

of this case the photographs were correctly admitted into evidence for

L’L

the purpose for which they were fendere

Ground Z - Hc case submigsion re VWesley Gorden

it was contendsd that the learned Resident Magistrate should

3 - - \ N

have acceded ic the submission at the end of the prosecution’'s case,

-

that a prima facis casz had not been mads cu ilant

'

2gainst the appe
Wesley Gordon.

Befcre us Mr. Hamilton centended that the only evidence sésk-
ing to incriminaie the appellant Wasley Gordon was that of
Michael Davidson, and that thers was nt evidence +o establish that the
appellant kKnew that he was dealing with cccaine. This contention is
summarily answere¢ by the reasoning of the learned Resident Magistrate,
with which we agre=d and which in cur view is a correct assessment of

the gvidence. The learned Resident Magistrate stated:

[

"As regards the accusced Weasley Gordon he
wWas not A party to any discussicn in
Miami to import cocaine into Jamaica.
Thﬁrefcf@, hbere was no direct conversa-
on with him about cocainc. However,
;3

X noia that his clandestine ccnduct of
leaving Megril in the night, of securing
a canoe from Little Bay, of receiving

the fourteen rice bags with its contents
into the cance, of delivering the rice
bags and contents ro a boast, which he

Gi¢ not know was a U.S.A. Custom Boax,
demonstrate that he knew he was engaged
in an unlawful activity. It alsec
demonstrates that he knew the rice bags
containad illegal substancs.

The witness Michael Davidson who had

come te Jamaica in an undsrcover capacity
for the specific purpeose te deal in a
smuggling operation cf cocaine from
Colombia, Miami to Jamaica was introduced
to Peter Gordon and wWesley Gordon by
Carlos and Gilberto. ¥ith the exception
of VWesley Gordon all the cther persons had
actueal discussion of what the operation
wag about. The first accused who is the
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"mrother of the second accused were
both prasent at the Chicken Tabin
Regtaurant discussing refuelling for
aeroplane and bomb holes cof an alr-
strip. Wesley Gordon was

cnspicucusly in the company of

sons whe had committed themselves

Lo a jo;nt Ontefprlqe LO import
export and G in cocaine, I nold
that infezcnu¢ally the accusad
Wesley Gordon knew that an aer
wWas te arrive in Jamaice from
Colombia and that he knew Wi
the carge of this aercplane. He Knew
nct only thar the packages in the rice
bags contained unlawful subsiance but
thal, the substance was cocaine.
In the alternative I hold thw circum-
stances of Wesley CGordon's acticns

g G
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ware of such a2 nature he had
opportunity and means LC ascertaln
from his brether and or ths witness
Michael Davidson what was the cargo
of the aeroplane and whait was in the

sealed packages in the rice bags. o
gquastionswere asked becaussg he
deliberatcely shut his eyes tc an
cbhbvious mzans of knowledgs.”

ie find that there was ample evidence upon which to call
upon the appellant ¥esley Gorden to answer those charges which he

was required to answer, and cannot fault the learned Resident

B

Magistrate in this raspsact.
Ground 3
Mr, Hamiltor submitcted that in our

has been estaplished and approved that -

in accomplice who has bsen Jointly

indicted oxr charged but not indicted

shall not givs evidence for the

presacution except in the following

circuwnstances -

{a} He/she is omitted from the
indictment,

4
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{c] Ho svidence i
acguittal ente

o~
Cis
—

A nolls prosegul is entered.



submitced that In circumstances where the accomplice
he should be sentenced before
He contendad thst if the above circumstances do nort

incducement of the baneficizl treatment in respect of his

own sentance, wceuld be s¢ great that he mav give evidence 1o assist

in the cenviction of the accused so as te snsure the benefits Lo

himself. &

2 centzndged therefore that in those particular circumstances

the evidencae of the accomplice is inadmissible. In advancing thesc
subnissions he relied substantially on ~ithe case of R. v. Pipe

an agcomplic

as a wiiness

Lh

K. 17 in which thes prosscution had calle
e who had been charged ar:sing cut of the incident, but
had net yef besen tried. &% the trial, counsel for the

ubmitted that the accomplice being a person charged and

against whom criminzl procesdings werz to begin the very next day,

should not
pite the fa

witness and

be allowed to be called. The chairman ruled, that des-

ct that the accomplicc had been charged, he was a competent

that thare were no grounds in his discreticn for

excluding the evidence. The accomplice was callad. Cn appeal to

the hppeal

Court {(Criminal Divisicn) the learned Chief Justice, on

the questicn cof the admissibility of the accomplice testimony stated

thus:

-

"In the judgment of this couri, the
course taken here was wholly
irragular I waell b, and
indeed it that in
strict law competent
wirness, now 1k has
been the recognized practice that

an accomplice whe has bsen chavged,
@lither jointly charged in the
indictment with his co-accused or
in the indictment though nct under
& joint charge, or indesd has been
charged though not brought +o the
state of an indiciment bein

brought against him, shall ﬁot be
called by the prosecuticn, except
in llnibed circumstances. Those
circumstances are set out correctly in
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"Archbold,
curyant ed““;on wh
that whersz 1t is
an~ accomplice at
the practice {a}
the indictment or (b

uu4lty on a;ra;gnpr
ling him either {¢) to offer no

ence and permic his acguittal or
Lo enter a nolle prosequi

Rymen for the prosecution has
lained how it came about tha

1 Wags not dealt with before hs

2 evidence, the reason being that

were cilfficulties in the case
adjourned in that the defence
witness or W“Vﬂﬁsuus who would

D% available at a lzter stage.

evertheless,; this court is guita

tizfied ha= if the cassz had to

on, and the prosecutich were s+ill

minded to call Swan, they must have

et it be kKnown that in no event would

roceadings be continued against hin.

n the judgment of this court, i1t is

ne thing to call for the prosecution
a2n accomplice, a witness whosc
evidence is suspect, and akout whon
the jury musi be warned in the recognized

way. It 1s guite another to call a2 man

who 1s net only an zccomplice, but is

an qccompllca against whom proceedings
have been brought which have not been
concluded. There is in his cass an
added reason for making his evidence
Suspect., In the judgment cof this
Court, this well-recognizad rule

practice is cne which must be observed,
and, accordingly, in the circumstances
©f this case there iz no alt Erﬁ’“lV”
but te guash the conviction.®
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he learned Chief Justice, Mr. Hamilton submitted, considered
the evidence of an accomplice inadmissible unless the ex ceptions
cutlined existed,

This case however, was considered d¢ by the Court cof zppeal in

England in the case of R. v. Bryan James Turner & Others [1575] ¢i

Oy
wd

Cr. Zpp. R.

in dealing with the competence of an accomplice Lawton L.J.

in delivering his judgment stated at page ¥7:
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“There can be ne doubt that at commen
law an accomplice whe gave evidence
for the Crown in the sxpectation of
getting a pardon for doing so was a
compotant witness ... It is manifast

that in the eighteenth century the
courts did not consider an acceomplice
te be lncompesent Lo give evidence
because any inducement helc out o
him %o do s¢ was still copezating on
his mind when he was in the witness
box. Blackstons considered that an
accomplice could nct cxpect to
racelve nhis pardon unlogs ha gave his
evidence ‘withcout prevaricaiion or
fravd.’ The ninsteenth csntury
brought about no changs in the com-
petence of accomplices to give
gvidence even though the prospect of
immunity from prosscuiicn was before

+

+

5

9]

chem: see all ths editions of

b3 M Phillips’ Treatise on the Law

s} idence which app2arsd between

i¢ and 1%8Z -~ there were Len. The
entribution ¢f the nineteenth century
to this topic was the rule of

practice that judges should warn juries
of the dangers of convicuing on the
uncoryroberated evidence cof accomplices.
In this century that practics became a
rule of law.,”

There is really nc doubt then that an accomplice is a competent

wiiness, and any decislon to rule his svidence inadmissible must be

in pursuance of the exercise ¢f the trial judge’s discretion to

b“

exclude 1t. In commenting on the dicta in Pipe's case as set out
farlier in this judgment, Lawhon L.J. in the Furner case (supra)
stated tLhus:

‘In ouy judgmeni Pipe

[
to the circumsitances sel
ifpﬂu01u. Ilis ratic dECiQE“Ql is con-
Y ©o a cass in which an accomplice,

uhﬁ has been charged, but net tried, is
reguired to give evidence.of his-dwn-offence
in order to secure the conviction of

another accussd. Pips {supra) on its

facts was clearly a right decisicn.

The same result could have been
achiieved by adjudging that the trial
Judge should have erfvci zd his dis-
creticon te exclude Swan's evidence
o the ground that there was an
obvicus and powerful inducement for
him to ingratiste himself with the
prosecutrion and the Court and that the



"axistence of this inducement maée it
desirable in the interests of justice
Lo sxclude I Sez Hoor Mcohamed v,

The Xing (1949

o

Lord du Parcg and followed
in Harris v. Di Public
Progecutions (1 ] £94 and 3¢
Cr. App. K. 39 : iscount Zimon at
. 7C7 and p. 57, Tc¢ have reached

e

the decision on this basis would, we
thini, have been more in line wicth
the eariier authorities. Leord Parker
C.J. in Pipe (supra) szems, however,
L0 have vieweg the admissicn of Swan's
evidence in the circumstances cf that
case as merz than a wrong exercise of
cdiscreticn, He described what
nappened as being ’wlclly ;rr@gular.
It does not feollow, in our Judgment,
that in all cases calling a witness
whe can benefit from giving evidence
is ’wholly irregular.' To hold sc
would be absurd. Examples are
provided by the prosecuticn witness
Wwho hopes Lo ger a reward which has
begn offersd ‘for infeormation leading
t0o 2 conviction,®' or even an order
for compensation or wheose claim for
damages may be helped by a conviction.
if the inducement iz very powerful,
thz judge may decide to exercise his
discretion; but wher doing so hiz must
taxe into consideration all factors,
including those affecting the public.
It is in the interests of the public
that criminals should ke brought *o
justice; and the more serious the
crimes tne greater is the need for
justice tc be done.”

in our view this dicts of Lawton L.J. ceonfirm cur cpinion that
an acccomplice was and still romains a competent witness, and the
question of whether or nct his =zvidence should be admitted depends
on the exercise of the trial judge's discretion, based on whether
“there was an ocbviocus and powerful inducemcnt for him to ingrarviate
himself with the prosecution and the Court and that the existence
of any such inducement made it desirable in the interests of justice
to exclude it.”

What then are the facts of the instant case, upon which this
ground of appeal is based. It relates tc the evidence of
Olaga Milian who was an admitted and undisputed accomplice. It is

concedad by the appellants, that the witness was not charged with
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these cffences in this jurisdiction and therefore there was nothing
else that the prcsecution could deo in respect of the witness®
dompetence to tastify.

The contention however is based con the testimony of ithe witness
that she bhad signed a Plea Agreecment in the United States of

America on an indiciment unconnected with this transaction and in
which she was cliarged for the importation of cocaine into the United
States of America. Hewever, a reference to the notes of evidence of
the witness shculd put the submissions of ccounsel in context:

"G. Were you not preomised anything to
give svidence in Jamaica?

A. Lot just evidence in Jamaica, the
promise, the agreement was that if
there was substantive co-operation
there would be a substantive reduc-
tion in sentence.

and: Yes it is my belief that my husband
would benefit if I gave evidence in
this case.”

Later the witness stated:

”w

I have not come to this couri to lis
tc save my own self and my husband.
T case I am facing in the U.S.2. is

The
siill pending. The case for which I

have signed a Pleca Lgreement I have

not yet besn sentenced on.”
The Plea Agreement though not in respect of charges arising out of
occurrences in Jamaica which caused the prosecution of the appellants,
nevertheless requirad the witness to give substantive co-operation to
the prosecuting authorities in the United States of America: this
co-operaticn including giving testimony in the instant case.

1d* respect of the prosecution in the 3jurisdiction of Jamaica,

the elements reguired in the Pipe case for admission of the evidence
obtained i.e. immunity having been given, there was no charge in
respect 0f those cffences against the witness, and conseguently in
so far as Jamaica was concerned there was nc benefit accruing to the
witness in this jurisdiction. The only benefit that could accrue to

the witness was in relation to offenczs for which she was chargsed in
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the United States the prosecution of which, the Jamaican prosecutdrs
had no inveolvement, and most certainly could not interfere.

We are of the view that all these factors would necessarily
form a part of the learned Resident Magistrate's determination as
to how he should exercise his discretion. However at the time the
witness was called, no cbjection was taken as tc her cempetency to
give evidence, and it is only after her answers in cross-examination
set out above, that counsel for the defencc as part of a no case
submission addressed the court on this point.

The learned Resident Magistrate dealt with the evidence of this

witness in his reasons for judgment in the following wcrds:
"... I look at the evidence of the witness
Claga Milian. She is an accomplice. She
has signed a Plea Agreement under which
she expects both herself and husbard to
benefit she has a charge pending for the
offence arising from the same transaction
in dMiami.
In the witness box she gave her evidence
in my view clesarly and comfortably. She
was straightforward in corss-examination
and emphatic in her denial to any
_suggestion that she was not speaking the
truth or that she was giving evidence
merely to ensure the intersst of her
husband and herself. Having seen her I
believe her as a witness of truth. I
warn myself it is dangerous and unsafe
te act on uncorroborated evidence of an.
accomplice. I further warn myself it
ig even more dangerous o act on her
@vidence where there is a charge pending
against her in ancther jurisdiction where
the preosecution has taken all steps on
this ground te remove all charges arising
out of this trial against her. Having
given myself these warnings I f£find as a
witness I am prepared toc rely on her
unccrroborated evidence because I believe
her,”
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He therefore relied on the witness® testimony in coming to hls
conclu51onp and therefore impliedly indicated that in his view
the evidence was properly admitted in spite of the promises held
out to her in the Plea Agreement she signed in the United States
cf America.

We agree with the learned Resident Magistrate. The prosecution
had done all in its power, to dispose of any possible charges
agaihst the witness in our jurisdiction before calling her as a
witness in the case. The fact that she had charges pending in
ancther country, over which the prosecution in this case had no
COﬁtrol, and in respect of which benefits had been offered to her,
Cannot in our view be said to be ir the purview of the decision in
Pipe. We would conclude, that this was a case in which the
exercise of the lecarned Resident Magistrate's discretion in admitting
the testimony into evidence could not have been faulted.

These then are cur reascns for dismissing these appeals.



