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K¢ appearance on behalf cf Epplicants

June 4 & July 18, 198§

CEMPBELL J.:-.

The applicants together with one Donovan Temlinson
were tried by Theobalds J., in the Gun Court Civision of the
Saint Thomas Circusit Cour: held at Morant Bay, Saint Thomas
on December 135, 1988 for the offences of 1llegal possession
of firearm, robbery with aggravation, wounding with inteni and
rape. Lhe applicants were found guilty and convicted and each
sentenced to varying terms of imprisonment totalling twenty
years at hard labour. Tomlinson was found not guiliy basically
because tﬁe identification evidence was found by the learned
trial judge to be unsatisfactory.

The incident from which the charges arose occurred on
tay 7. 1988 at about 2.3¢ a.m., at Hutt's River Road, Saint
Thomas. The householder Adrienne Scott saié she had retired to

i when she heard shouts of "open up, open up, Police." She
realised that it was not the police so she raised an alarm
shouting "{hief"® *nd calling out for help. &he was going towards

the children:® \ioom when she was shot in her right breast by a
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bullet fired from a gun which smashed through her window. She
observed a man at the window with a qgun by the aid of partial
moonlight. This man moved to, and kicked open the back door
which leads out from the children‘s room. He entered the house
and ordered her and her children® lie face downwards on the bed
in her room which adjoins the children‘sl‘:oom° They dia so.
While so lyjing., she heard the front door smashed and
two cther men each armed with a gun entexe The man who came

through the back door demanded money and she reached towards

fu

drawer from which she took $500.0¢ and gave to nim. She said
ocnz of the itwo men who came through the front door (later
identified to be Tomlinson) grabbed her in her back and orcered
her to go to the living room and turn on the electriic light.
She did¢ so, and this man raped her from behind in the living
room. It is as well to pause here to highlight a material
conflict between her evidence and that of Mitzie Douglas her
daughter who gave evidence in which she says she also was raped.
Mitzie Douglas® evidence, contiary to what her mcther says, 1is
that it was not one of the men who came through the front door
{Tomlinson) but rather the cne who came through the back door
{Brown)} who tock her mother to the living room. Brown &id not
however stay in the living room with hevr mother but returned to
the bedroom and took her that is to say Mitzie Bouglas {c the
kitchen and there raped her from behind, He then took her into
the children's room and lay on her on the bed face tc face and
raped ner for about five minutes. Thereafter he carried her
back into the room of her mother where all the others were. She
saw her mother on the bed when she returned.

Returning tc the evidence of Afirienne Scott, she said
after Tomlinson raped her, he again grabbed her in the back and

toux hex back to her bedroom. This man and the other who canme
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through the front door asked her for jewellery. She told them
that she had none. Johnson who was the other of the two men
who came through the front door grabbed her and told her to
"turn around”. She was then lying on the bed with Richaxd,
Orville and Keshia. Johnson told her to take off her panty which
she did, he came on her, face to face, and raped her. iie then
lef+ her and went towards the living room where he started
dismantling things from the whatnot. Then Brown took her to the
children®s room and raped her frow benind.

as regards the ability of idrienne Scott and Douglas
to see the persons who committed the offences, in particulax the
rape, whereas Adrienne Ccott sald she observed them initially
through partial moonlight even before the living room light was
turned on, Docuglas admitted that she could not see them before
the light was turned on asg the house was in darkness. There is
a conflict between Adrienne Scott and Douglas as to the number of
lights which were turned on in the house. Adrienne Scott said
only the living rcom light had been turned on. Thus she

observed Temlinson who raped her in the living room by that light
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and Johnson who raped her in her bedrcom by the aid of the same
lighit which filtered therein. She obsexrved Brown who raped her
in the children's rocm by the aid of an eave light some nine
feet away which shed iight in the room. Dcuglas however said
she cbserved Lrown who raped her in the children’s room by the
aid of a light therein which was switched on but she 1s unabkle
to say with certainty that it was Brown who turned it on ox
whether it was before or after the rape that it was turned on.
But certainly it was not on when Brown came through the back door.
lic liglits were then on.

Under cross-—-examination ndrienne Scott admitted that
the person who raped her the second time whom in court she says

is Johnson, had on welder's goggles and that on an identification



parade held on May 20, 1988 barely 13 days after the incident
she saw Johnson on the parade but did¢ not identify him as one
of the persons who came to her home that moxrning. She

aamitted she had not known any of the intruders before. She
also failed to identify Brown on an identification parade held on
bth June, 15%€& though siie admitted seeing him on the parade.
Douglas admitted tihat she asked thrcugh the Inspector for all
the persons on the parade to say "soldier” after walking up and
down the line without identifying anvone. It was only after
all had repeated the word “scldier® that she pointed out Brown.
She however gave no evidence that she had heard him use the
word "scldier™ that morning or that there was any peculiarity
in his pronounciation of words which was significant. The
identification of him by Douglas becomes even more unreliable
when one considers that she bases her ability to observe him

on the 7th May because of electric light having been turned on
which is diametrically opposed to what her mother said namely
that only the eave light was on.

The cvidence of Derrick Scott need not be rehearsed
because from his position, hiding under the bed in the room of
adrienne Scotl 1t was physically'impossibl& for him lying as
he was on his belly undev the bed, to lift up his eyes to see
the face of & person “very near" estimated to be about &' to 10°
from him even with the best of illumination. 7Thus his purported
observation of Peter Johnson is manifestly unreliable. His
purported cbservation of Donovan Brown when the latter was coming
through the back door 20 feet away is not only manifestly
unreliable but patently untruthful because at thait time there
~was no light turned on in the back room even if any had indeed
at any time been turned on at all. Douglas herself said that at
the time of entry she could not make out the intruders as there

was no light in the house.
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Richard Spencer who purported to identify
Peter Johnson on the identification parade held on 20th
May, 19288 is manifestly unreliable because he said Johnson
was cone of twe men whom he saw come through the backdoor.

This is not the evidence of either Adrienne Scott nor of
Douglas. Secondly, hie was the person who took his sister

to their bedroom. This also is not the evidence of Douglas.
Thirdly, his mother went to the children’s room to get money.
This is also not the evidence of Adrzienne Scott. It was
Johnson he said whe told him to lie down on his face. This

is contrary to the evidence of idrienne Scott. He saw his face
then for zbout 3 minutes by the aid of light from the
children's room. He admits that Johnson had on welding goggles
but says ne had put them upon his forehead at the time. He
contradicted Douglas by saying when Johnson took Douglas in

the children's room the light was turned off even though
Douglas does ncot say the light having been turned on was ever
turned off, More importantly Douglas &id not say it was
Johnson who took her to the children's room. Richard could

not therefore have seen Johnson as he said he did.

The learned trial judge adverted to the principle of
mistaken identification and of the dangers. He properly
rejected the voice identification of Adrienne Scott and Douglas
relative to Brown and Tomlinson, especially as there was no
evidence tchat these men had each used the word "soldier" on
that morning. He however found Johnson guilty based on the
identification of him by Dexrrick Scott and Richard Spencer at
the identification parades. He justified this because the
conduct of the identification parade was not challenged except
belatedly when he the trial judge asked the applicants questions

in relatiocn thereto. But the learned trial judge fell into



error in concluding that because both applicants were
subsequently identified by Derrick Scott, and Johnson was

also further identified by Richard on identification parades,
that necessarily established that the applicants had been
satisfactorily and adequately cobserved in the early morning

of Hay 7, 198&. Had he critically considered the evidence of
these witnesses he weould inevitably have concluded that their
evidence was patently unreliable. Consider Derrick Scott: from-
the position in which he was, lying on his stomach under the
bed, no doubt far from the edge so that he would not be seen,
and in fact he was noi seen by the intruders during their stay
in the house, ithe distance that Johnson was from him, namely
that he was very near, a distance which he estimates as 8 to 10
feet away, it would be impossible for him to see the face of
Johnson having regard to the restricted angle of elevation at
which he could observe things while lying uncder the bed. The
prosecution did not adduce evidence that the bed stocd any great
height from floox level so to facilitate observing from under
the bed. One must nece§saxily assune that the bed must have been
sufficiently low to provide cover, otherwise the witness would
have been scen hiding thereunder. He did not say he came towards
the edge of the bed to cbserve, and this cught not to be
presumed in favour of the progecution when i1t is more reasonable
vo infer thiat he would have kept away from the édge to avoid
being observed. Had the learned trial judge considered these
critical weaknesses, he in my view would have concluded that
they seriously militatec against any adeguate observation.

These coupled with the idmitted evidence that the person whom
both Derrick Scott and Richard Spencex say is Johnson had on
welder's goggles which coyered his eyes, and the inability of

Adrienne Scott to identify Cohnson on the identification parade
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albeit being face to face with him when being raped should
have conclusively established the unsatisfactory nature of
the evidence of visual observation on the morning of the
incident. This manifest weakness in the evidence is not
strengthened by the identification of this applicant on the
identification parade even though on the face of it nothing
appears irregular,

in regard to Brown the evidence of the same
Derrick Scott is that he saw hin coming through the back door.
e observed Brown for about three minutes. He cbserved him
because light was in the children's room when Brown was coming
through. Brown was about twenty feet from him. He Scott was
under the bed when he observed Lrown. But here again apart from
the inherent improbakility of his being able to see faces while
lying under the bed there is the further inherent contradiction
between his evidence and that of Douglas who said that at the
time when the men came in, she could no: observe any of them as
there was no light in the house. PBoth Adrienne Scott and
Richard Spencer confirm this. This being the case, Derrick Scott
could not have seen Brown when the latter was allegedly cominyg
through the back door. Thus his subseguient identification on
the identification parade is suspect. Iichard Spencer's evidence’
is manifestly unreliable., He admits that he was +old 4o lie on

his face in his mother’s room. .Je is however saying that he

‘obsexrved Johnson as being the person who “ock Douglas into the

children’s voom because Joansen turned to him and toléd him to lie
down on his face., This provided the copportunity which he had for
observing Jchnson’s face five feet away for around three minutes
wnick time he thereafier conceded was about one minute. He

said the children®s rosm light was turned on and he saw Johnson's
face by the aid of tbkis light which presumably liit up his

mother's room.



