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In the Hiah Court D1v131on of the Gun Court before [ }_sy:L

.15  31ngham, J., 51tt1ng alone on the 12th Novembers 1985 thls appllcant,sxjﬂn. h
“”ffiPhlllip McKenzle, wes conV1cted on an indlctment.whlch contalned three

o ff:e(3) counts9 namely, Illegal possession of flrearm, robbery w1th
"Eaggravations and shootlng w1th 1ntent,x He was only conV1cted however,_

o ;gfqof the flrst two, and for reasons that are dlfflcult to. appreclate, was
"er?acqultted on the thxrd count for shootlng with 1ntento. He was sentenced

'fffefto terms of five (5) years 1mprlsonment at hard 1abours and seven (7)

fiyears 1mprisonment at hard labot..r9 respectzvely. Hexnow applles for 1esve.ff' 

”lf:to appeal hls conviction,;;e:f}oejﬁeﬁg

This is one of those runrof-the—mill cases, We mnst now. say,_fe;:V~ -

gsw%1Ch 1s rather unfortunate3 but alarmingly frequent,_ On the f.-: |

"52~ 7th of A.ugusts 1984 whlch 1s some con51derable txme ago9 a delivery man, e“T;




' Vgglmx. Bagaloo9 was ou hlS roun&s, in: remote Glmmi-ml-bzt, 1n the parlsh of

-51: Clerendon.; At about 2 30 1n 'he}afternoon he“'as engaged in deliverlng

'ﬂchlcken—backs and othev t’nmga9 when he”observed twe men, one of whcm

L was ermed with a guJ; the ot'er'w1th a knlfeo Therefwas-a demand for:

"i“msqeyo In the result;_he wa”*relleved of :considerable amount of money.

S He 1dent1f1ed the gunman es;belngﬂthls appllcant whom he eald had come

e,qulte close to hlm_end,thus affordlng zlm'ample opportunlty ef observ1ng' .

R h:.m° After that 1nc1dentT-the_delxvery man and hlS 51deman made a report""

:_to the pol::.ces WhQ went post—hastc ,n pursult of thelr assellents. There

*'u@Wes a shoot-out, Wthh gave rlse to Lhe count for shootino thh 1ntentu

Vi_One of the men wesHhit and xell He.was brought to the pollce station end

,__-;-;identlfled by Mr. Bageloo as one of hlS assallants,h It was the appllcdnt

: '*fﬂ'and he admltted that he had neld up- the truck,: However9 When he came to

gt ve hlS defence, 1t was an. al¢b1u_yih;.
This was a clear questlon of fact for the 1earned trlal

"-"Judges and there reelly was no dlfflculty in the case,r he had to con—-'~'~

"'ffg.51der the identiflcetlen ev1denceeand the admlssion made by the

'f;appellant=' The dlfflculty was 1mported 1nto 1t by the learned trlal

z  Judge =X approach to the ev1dence in. proef of':'cherge of‘shooting with

t;intent. At pages 83-86 of the record 'he is reeorded as: maxing these ;3?1'

"ﬂ;eobservations ~:;a il

"So far es Count Three is concerneé I won 't
'::go 1nto Count Three much but in’ relatlcn to.

“'to the extent that I feel satlsfled that
”_m:]:every ingredient: as far as .. shootlng Wlth
j'”f’lntent is proven. The ‘evidence of
. Mz. O'Conmor is:: {Mr. 0'Comnor. belng a i
pol1ce offieer who Was shot at] that he
- really &id nmot discern the instrument that -
- this man had in his hand and. alt&ough '
Z.QMr, Bagaloo end Mr, Meredith have descrlbed
~ o what would: amount to-a_gun9 e ) dld not. go to.
- the extent: £o. establlsh beyond any reasonable
. doubt that what thls gunman had was a real: s
e gun and. not, as. you 53y, an 1m1tatien.f1rearm S

"f“fortunately Wes 1n3ured by any bullet and when~_ _
-~ .the shooting was taking place9 the exchange of -

) ff‘gunflre as described by Mr. 0'Connor, he has _
o mot said that he heard bunets.“ S . :




We must emphasise HEARD. The learmed trial judge then continued -

"There' is clear authority which would
indicate that in order tc establish
such a charge of ‘shooting with intent
the witness or witnesses would have to
describe in some’particular evidence. ™
In other words, the evidence would hawve
“to' go to the extent as to establish that -
bullets, real bullets were fired from the _
gun ‘which made’ this ‘indentation, a mark on -
object or objects or some surface or some- = :
‘body would have got to 'be shot, struck by =
cne of these live bullets or some firearm:
““would have to be 'recovered. -Now the evi--
dence doesn't go that- far, so in relation
to count ‘three, I am going to find the
accused not guilty on count three.™

‘That exposition’is not our understanding of the law, and
indeed’ is wholly misconceived. 'If states the law too narrowly. In
R. v. Brown [19671 10 J.L.R. 234, Duffus, P., ‘expressed the view that
in the offence of shocting-with'intent,'thé‘Cfown-was’oﬁligédﬁtd"ﬁrbve
{a) that the article or thing used by an accused was & firearm, and
{(b) did in fact ‘discharge a miésilé°-~The only evidence in that case"
that the applicant had fired at the'wifﬂéés§:was thet ““smoke came from
the gun mouth“i5'Tﬁe‘principléVStated in*that'caée*isfﬁnexdeptioﬁable”
but its application to the facts’in”thé EaSé‘appearsftd’ﬁs}*dubiOus;':::

The proof of the offence must’ depend in general; on' inferenceé and the *

logical result of that case would be the disappearamce of that offence =~

from the statute books. This was clearly recognized by the Court in -

R. ﬁ. Jarrett & Grs;f{1975]*14”3 L.R;*355which'dealt*with:the question as

the nature of proof requlrec to show that the obgect was a firearm as
defined or an imitation flrearm. Luckhso, P (Ag.) sazd this at page 43:

Meeass. it is not p0351b1e to lay down

jany herd- and fast rules. It is’ :

- indeed for the resident maglstrate or
© the jury ‘as’ the'case may'be to decide
" whether 4s a matter of fact the object
Edm questlon has been” shown to be'a-
“firearm as deflned or an 1mitat10n
*]fzrearm C

The headnote to the case 1s somewhat mlsleadlng as 1t states as follows

(p. 36):



'25  14 J L Ro 97 at paoe 101 where Watklnss J A., 1u dlscu551ng the proof

'».'

“Howev\.r9 proof that the chect was I
..-_flrea*'m9 a lethal narrelled weapon from L
. which any: shot.’ bullet .0r other: m15511e
Spould . be: d4scharwed ‘might. otherwise: be:
'?Tglven where there. was: evideqce (2). of a
. .direct injury to.a PRISON Or persons.

S whichy on medical e\rldence9 was' caused . e -
o byeas hallet wound, or {(b) that there was - - b
. some dbmage to: propert} shortly aiter'.'
- .which: =1 bullet}was recovered and bullet
"marks fcund m

7”It might be thought that ths Was an exhaustlve llst,_ Blnghams J.,-

9   appaaently,'thought so= 3ﬁ 7*‘

.'Zacca9 P, {Ag) 1n Samuda & hnor, v° R, (Unreported)

"u u°C C A 35 & 57/79 datea 1uth July9 1980 referrbd to R¢ v° Purrler & Anorrfff'

'3?cqu1red Lo show thut;ﬂ' the weapon was. a flrearm w1thln the meanlng of R

',ﬁthe flrearms Ac:ts stated as follows“~:f 

”In fhla case the instruments whatever EETRT
i E was; was not’ recovered. . No' expertsﬂ?“fff”ﬁ'_.
_ﬁitherefozcs gave evi idence as to Aitg comm oo
o formity with the’ statutory deflnlulon S
. ..of a firearm. There is no evidence that

- any bullet’ ox other missile, ox: gasior
;g.other thlng was: ejected from. 1t5 nor was-_3
~:there zny evidence of inj jury to person .’

©.or damage to property. 1nf11cted with it

i of a nature such' as to confirm- inferen—- B

"';tlally that the lnstrument was a. flrearm,'; '

"wzthln *he meanlng of the sectlono__j '

fq and contlnued at page ég thus°

-:, ”Here W;tk_ns TS was’ c1t1ng examples
_-_of ev1dcnce whlch mlght satisfy’ the
/. statutory definition of a firearm. = -
. However, it cannot be said to be con- .
clysive of the evidence which mlgbt be H””
'-“[con31dgred in: Pauh‘case,_i““ g

,;'Each case must depend on 1ts own partln-"'
. -cular facts and circumstances and it is-
la . matter for the Jjudge or jury to con31der
- the evidence and to say- wrether'lt is S
. .sufficient to satisfy the statutory defl— B
 n1t1cn of a flrearm.“;ﬁ-~' R

None of- these cases 1ays 1t dow1 that there is a closed category of

.”"ﬂ facts, the proof of whlcn w111 show that a firearm Wlthln,the meaning

of the Act was used to commlt the offences, e ge, shootlna w1th 1ntent._ e




Each case must deeend.on 1te cwn.facts end the proper.inferences to be
drawn from those fects. It is moTe: awnatter of common eense than abstruse
reasoning. . s i :
In this case;ithe:feiice:offieeriéave eeideecee#het he
was shot at and he returned the fire resulting in the eppllcant being
shot. If the learned Judge accepted the ev1dence that thf apnllcant
.had  held up and robbed Mr. Bagaloo with a firearm and flred at the pollce b
.ewho ware. in pursuits there.were facts on Which a Judge could flnd the
offence of. shooting wzth 1ntentW proved° The verdict returned by the
trial Judge does ‘seem 1ncon51stent but all that redounded to the beneflf o
of this’ aI.wpilJ.(:.:—um:9 Who can hardly complaln, | | o R
The application for leave to-appea.l". tm:tsd:s the;efefes be

refused. Seantence ieete;fﬁﬁ,fiemifﬁeeéete'Qf'ﬁis.cenvictionu



